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Court of Appeals of tire District of Columbia 


No. 5205. 

! 

Chamberlin Metal Weather Strip Co., Inc., a Corpora¬ 
tion, Appellant, 

vs. 

! 

James L. Karrick et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 48491. 

Chamberlin Metal Weather Strip Co., Inc. (a Corpora¬ 
tion), Plaintiff, j 

i 

vs. 

Frederick Rieder, Louise Rieder, James L. Ivarrick, John 
J. Mclnerney, Pearl D. Clifford, Harry L.:Rust, Trustee; 
George Calvert Bowie, Trustee; Martin J. Mclnerney, 
Trustee; William Bralove, Trustee; Charles Hunt, De¬ 
fendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 
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CHAMBERLIN METAL WEATHER STRIP CO. VS. 


1 Bill to Enforce Mechanics' Lien. 

Filed June IS, 1928. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. #48491. 

Chamberlin Metal Weather Strip Co., Inc. (a Corpora¬ 
tion), Plaintiff, 

vs. 

Frederick Rieder, Louise Rieder, James L. Karrick, John 
J. Mclnerney, Pearl D. Clifford, Harry L. Rust, Trustee; 
George Calvert Bowie, Trustee; Martin J. Mclnerney, 
Trustee; William Bralovc, Trustee; Charles Hunt, De¬ 
fendants. 

The Bill of Complaint of the Chamberlin Metal Weather 
Strip Co., Inc., respectfully represents to your Honorable 
Court: 

1. That the petitioner is a corporation, duly organized 
under the laws of the State of Michigan and having an 
office and doing business at 932 New York Avenue, N. W., 
in the District of Columbia, and brings this suit in its own 
name. 

2. That all of the defendants are citizens of the United 
States; that the defendant Frederick Rieder is a resident 
of the State of Maryland and is sued individually and as 
the former owner of property known as Lots 18 and 19 in 
Square 2069 in the District of Columbia; that the defenda-t 
Louise Rieder is the wife of Frederick Rieder, and is a resi¬ 
dent of the State of Maryland; that the defendant James L. 
Karrick is a resident of the District of Columbia and is 
sued as the present record holder of title in the property 

before mentioned; that the defendants John J. Mc- 

2 Inerney and Pearl D. Clifford are residents of the 
District of Columbia and sued as the persons secured 

by certain deeds of trust on the aforesaid property and the 
defendants Harry L. Rust, George Calvert Bowie, Martin 
J. Mclnerney and William Bralove are all residents 
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of the District of Columbia and are sued as trustees on 
certain deeds of trust on the above property, all of which 
will be set forth in particular hereafter; that the defend¬ 
ant Charles Hunt is a resident of the District of Columbia 
and sued as a former holder of title to the property herein¬ 
before mentioned. 

3. That on or about the 30th day of June 1927, A. D., the 
defendant John J. Mclnerney was the owner of and held 
the title to the premises knowm as Lots 18’ and 19 in Block 
1 in the Connecticut Avenue Highlands Co. ’s subdivision of 
part of a tract of land called 44 Addition to Rock of Dum¬ 
barton 7 7 and now known as Connecticut Avenue Highlands 
as per plat recorded in Liber County #18 folio 12 of the 
records of the Surveyor of the District of Columbia, said 
premises being also designated for the purposes of taxation 
as lots 18 and 19 in square 2069 in the District of Columbia 
and also designated as premises 3446 Connecticut Avenue, 
N. W., that on said date there was a first lien on said prop¬ 
erty a trust dated April 28,1926 and recorded April 28,1926 
in Liber 5741 F. 199 of the Land Records of the District of 
Columbia to secure Pearl D. Clifford in the sum of $130,000, 
said sum being represented by 74 promissory notes as fol¬ 
lows: 


1— 7 for $5,000 each. 

8—17 “ 

2,500 44 

18—37 “ 

2,000 44 

38—60 44 

1,000 44 

61—74 “ 

500 44 


3 said notes payable five (5) years from date of April 
28,1926 with interest at 6 1 / 4% payable semi-annually 
the trustees named in said Deed of Trust being Harry L. 
Rust and George Calvert Bowie. 

4. That by a deed dated June 30, 1927 and recorded July 
5,1927 in L. 5907 at F. 100 John J. Mclnerney transferred 
the above described property to Frederick Rieder subject 
to certain Building restrictions and covenants of record and 
also subject to the Deed of Trust to Bowie and Rust for 
$130,00 as heretofore set out. 

5. That Frederick Rieder and his wife Louise Rieder on 
June 30, 1927 executed and delivered a deed of Trust to 
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Martin Mclnerney and William Bralove, Trustees, to secure 
$67,000 represented by four (4) notes payable to John J. 
Mclnerney in the sum of $16,875 each, said deed of Trust 
being recorded July 5, 1927, Liber 5907, F. 113 of the Land 
Records of the District of Columbia. 

6. That on or about the 26th day of Julv 1927 the de- 

* * 

fendant Frederick Rieder entered into a contract with the 
plaintiff corporation, Chamberlin Metal Weather Strip Co., 
Inc., whereby the plaintiff agreed to furnish material and 
labor in certain improvements that is in the weather strip¬ 
ping of the Apartment House 3446 Connecticut Avenue, 
N. W., the same being* the property known as lots 18 and 
19 in Block 1 in Connecticut Avenue Highlands Co.’s sub¬ 
division of part of a tract of land called Addition to Rock of 
Dumbarton and more fully described in paragraph 3 of 
your petitioner’s bill. That the defendant, Frederick 
Rieder agreed, in consideration for said materials and 
labor to be furnished, to pay to the plaintiff the sum of 
$950.00; that pursuant to said agreement the plaintiff there¬ 
after entered the above premises and furnished the material 
and labor necessary to the work and completely weather- 
stripped the entire building as called for with the exception 
of two (2) apartments which the plaintiff was unable 
4 to complete as the tenants would not permit the 
plaintiff to enter them although the plaintiff was 
ready and willing to do said -work; that said work was done 
in a good and workman like manner and was completed on 
the 23rd day of September, 1927 and was accepted by the 
defendant, Frederick Rieder; that a deduction of $28.00 
was made by the plaintiff from the bill on account of the two 
apartments not weatherstripped and the defendant was 
rendered a bill for the sum of $922.00, which bill the de¬ 
fendant Frederick Rieder has subsequently approved as 
correct; that the defendant Rieder has not paid said amount 
or any part thereof nor has anyone in his behalf; although 
the plaintiff was entitled to receive the same; that the plain¬ 
tiff within three (3) months from the completion of the 
work, or on the 20th day of December, 1927 filed in the office 
of the clerk of the Supreme Court of the District of Co¬ 
lumbia and same is now recorded #10805, a notice of its in¬ 
tention to hold a lien on the property for the amount due it, 
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a copy of said notice being attached hereto and marked 
Exhibit “A”. 

7. That by a deed dated November 21, 1927 and recorded 
November 26, 1927 at L. 6027 F. 303, the defendant Fred¬ 
erick Rieder and his wife Louise E. Rieder conveyed the 
property to John J. Mclnerney; that by a deed dated 
March 30, 1928 and recorded March 31, 1928 Inst. #61, 
John J. Mclnerney conveyed the above premises to Charles 
Hunt; that by a Deed of Trust dated March 31, 1928, and 
recorded on the same date Charles Hunt and wife Edith 
Hunt conveyed the property to Martin Mclnerney and Wil¬ 
liam Bralove, Trustees to secure John J. Mclnerney in the 
sum of $38,000; that by a deed dated March 31, 1928 and 
recorded the same day Charles Hunt and his wife Edith 
Hunt conveyed the above property to James L. Karrick in 

whose name the property now stands; that by a deed 
5 of Release dated March 31, 1928 and recorded April 
5, 1928, Instrument #101 William Bralove and Mar¬ 
tin Mclnerney, Trustees, released to James L. Karrick the 
property free from the deed of trust signed by Frederick 
Rieder on June 30, 1927, the notes secured thereby having 
been exhibited to them marked paid and cancelled. 

8. Your petitioner is informed and believes and hence 
avers that he has a valid lien against the property and is 
entitled to have the same sold for the satisfaction of the 
same and that said lien is subject only to one Deed of Trust 
to George Calvert Bowie and Harry Rust, trustees, 
dated April 28, 1926 and recorded April 28, 1926 at L. 5741 
F. 199 to secure Pearl D. Clifford in the sum of $130,000. 

Wherefore, the premises being considered and having no 
adequate remedy at Law your petitioner prays. 

1. That the defendants be made parties to this bill and 
that process issue against them and that: each of them be 
required to answer the exigencies of this bill, answer under 
oath being waived. 

2. That a lien be declared against property #3446 Con¬ 
necticut Avenue, Lots 18 and 19, Square 2069 and improve¬ 
ments in favor of plaintiff in the extent of its claim and 
that a receiver may be appointed by this Honorable Court 
to sell said lands and premises subject to the first trust of 
$130,000 to Bowie & Rust. 
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3. That out of the proceeds of said sale said receiver be 
directed to apply so much as is necessary to satisfy the lien 
herein set forth. 

4. That the plaintiff be decreed to have judgment against 
the defendant Frederick Rieder of the amount of its respec¬ 
tive lien, or so much thereof as may remain unsatisfied out 
of the proceeds of said sale. 

5. That all necessary rules and orders and other 
6 proceeds may be issued out of this Honorable Court. 

6. That substitute service by publication may be 
had against those of said defendants who may be returned 
bv the Marshal 4 ‘Not to be found.” 

7. And for such other and further relief as the nature 
of the cause may demand and to this Honorable Court may 
seem proper and meet. 

CHAMBERLIN METAL WEATHER 
STRIP CO., INC. 

IVAN K. STRASBURGER, 

Manager. 


FORD & GROVE, 

614 McGill Building , 
By B. L. GROVE, Jr. 

Att’ys for PI. 


District of Columbia, ss: 

Personally appeared Ivan K. Strasburger who being first 
duly sworn on oath says that he is the manager of the 
Chamberlin Metal Weather Strip Co., Inc., the plaintiff in 
the above entitled cause; that he has read the foregoing 
petition, that the matters and things therein stated as true 
are true, and those things stated on information and belief, 
he believes to be true. 

IVAN K. STRASBURGER, 


Subscribed and sworn to before me this 18th dav of June 
1928, A. D. 

[seal.] 


WM. H. HUTCHERSON, 

Notary Public , D. C. 


JAMES L. KARRICK ET AL 
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Exhibit “A”. 

i 

Filed and Recorded Dec. 20, 1927, at 11:50 o’clock A. M. 
Supreme Court, District of Columbia. 

7 No. 10805. 


Chamberlin Metal Weather Strip Co., Inc., Claimant, 

vs. 

Frederick Rieder, Owner. 

7 I 

Notice of Lien. 


Notice is hereby given that we intend to hold a mechanic’s 
lien against the interest of Frederick Rieder in Square 2069 
Lots 18 and 19 otherwise known as premises 3446 Connec¬ 
ticut Avenue, N. W. (Corner Ordway Street) situated in 
the City of Washington, in the District of Columbia, and 
the building thereon, for the sum of Nine Hundred Twenty- 
two Dollars ($922.00) with interest from September 23, 
1927, being amount due to us for labor upon and materials 
(weather stripping) furnished for the construction (re¬ 
pair) of said building under and by virtue of a contract 
with F. Rieder dated July 26,1927. 

CHAMBERLIN METAL WEATHER 
STRIP CO., INC., 

Claimant. 

A. STUART BURCH, j 

Ass’t Manager. 

Separate Answer of the Defendant. 


Filed July 16,1928. 

* * # * # # # 

The defendant John J. Mclnerney, for answer to so much 
and such parts of the bill of complaint in the above entitled 
cause filed as he is advised it is necessary or material for 
him to make answer unto, answering, says: 

1. He is willing to admit for the purposes of this suit 
the averments of the first paragraph of this bill. 
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2. He is willing to admit for the purposes of this suit the 
averments of the second paragraph of said bill. 

3. He believes the averments of the third paragraph of 

said bill to be correct, but for greater certainty re- 

8 fers to the orginal deed of trust therein mentioned 
as a first lien on the property therein described. 

4. He admits the averments of the fourth paragraph of 
said bill. 

5. He admits the averments of the fifth paragraph of 
the said bill. 

6. This defendant has no knowledge or information suf¬ 
ficient to form a belief as to any of the averments of the sixth 
paragraph of the bill and he accordingly calls for strict 
proof thereof, except he admits that on the 20th day of De¬ 
cember, A. D. 1927, the plaintiff did file in the office of the 
Clerk of the Supreme Court of the District of Columbia, a 
paper, copy of which is filed as an Exhibit to the plaintiff’s 
bill, but this defendant is advised and believes and accord¬ 
ingly avers that the said paper did not constitute, and is not a 
notice of the plaintiff’s intention to hold a lien on the prop¬ 
erty described in the bill for the amount claimed by it to 
be due to it or in any other sum whatsoever, because, among 
other reasons, this defendant says that the paper so filed 
does not specify the name of the party against whose in¬ 
terest a lien is claimed or a description of the property to 
be charged in as much as it recites the intention “to hold 
a mechanic’s lien against the interest of Frederick Rieder 
in Square 2069, lots 18 and 19, otherwise known as 3436 
Connecticut Avenue, N. W. (corner Ordway Street) situ¬ 
ated in the City of Washington, District of Columbia,” 
whereas at the time of the filing of the said paper, on the 
20th day of December, A. D. 1927, the said Frederick Rieder 
had no interest in the property described in the bill, but 
this defendant was the owner thereof as is admitted in the 
seventh paragraph of the bill, and the property against 
which it is by the bill sought to enforce a mechanic’s lien is 

not correctly described in the said paper; and he 

9 prays the same benefit of this objection as if he had 
made the same the subject of a separate and distinct 

motion to dismiss the bill. 

7. He is willing to admit for the purposes of this suit 
the averments of the seventh paragraph of said bill. 
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Further answering said paragraph, however, he avers 
that at the time of the sale by him to the defendant Fred¬ 
erick Rieder, as set out in the fourth paragraph of the. 
bill, the defendants Frederick Rieder and Louise Rieder 
made the deed of trust secured by the Sixty-seven Thousand 
($67,000.00) Dollars of notes payable to this defendant as 
deferred purchase money as set out in the fifth paragraph 
of the bill; that at the time of the filing of the plaintiff’s 
so-called notice of mechanic’s lien as well as at the time of 
the alleged making of the contract set out in the sixth 
paragraph of the bill the said Sixty-seven thousand ($67,- 
000.00) Dollars deed of trust was of record and it and the 
notes secured thereby had priority over such lien, if any, 
as the plaintiff had or was entitled to have; that at the 
time of the sale by this defendant to the defendant Kar- 
rick, on the 31st day of March, A. D. 1928, this defendant 
still held and was the owner of the said Sixty-seven Thou¬ 
sand ($67,000.00) Dollars second deed of trust notes and 
as part of the said sale received in lieu of the said Sixty- 
seven thousand ($67,000.00) Dollars of notes the Thirty- 
eight thousand ($38,000.00) Dollars of notes secured by 
the deed of trust made the same day by the defendant 
Charles Hunt and wife, and the same are deferred pur¬ 
chase money notes of the said sale and this defendant still 
holds and owns the said Thirty-eight thousand ($38,000.00) 
Dollars of deferred purchase money deed of trust notes. He 
is advised and believes, and accordingly avers, that, by 
reason of the premises, he is entitled to be subrogated 
against such claim, if any, as the plaintiff may have in this 
cause to his rights as holder of the said Sixty-seven 
10 Thousand ($67,000) Dollars of notes in lieu of which 
he still holds and owns as aforesaid the said Thirty- 
eight Thousand ($38,000.00) Dollars of notes, and that to 
the extent of the said Thirty-eight thousand ($38,000.00) 
Dollars he is entitled to priority over the plaintiff and 
over such claim, if any, as the plaintiff may have against 
the land and premises described in the bill, whether by 
way of a mechanic’s lien or otherwise however. 

8. He is advised and believes, and accordingly avers, that 
the averments of the eighth paragraph of the said bill state 
mere conclusions of law, wherefore he is not called upon to 
make answer thereto, but without waiving the said objec- 
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tion he denies that plaintiff is entitled to any lien, and even 
if so that the same is subject only to the one deed of trust 
set out in the eighth paragraph of the bill, all for reasons 
hereinbefore stated. 

9. This defendant is advised and believes, and according¬ 
ly avers, that on, to wit, the 27th day of October, A. D. 1927, 
the plaintiff accepted from the defendant, Frederick Rieder 
his promissory note dated November 28, 1927, in the sum 
of Four hundred fifty-seven ($457.00) Dollars in payment 
of that much of the plaintiff’s alleged claim against the said 
defendant; and defendant is advised and believes, and ac¬ 
cordingly avers, that by accepting such payment the plain¬ 
tiff deprived itself of the right to hold a mechanic’s lien 
against the land and premises described in the bill, if it 
ever had such right at least to the extent of such payment, 
and furthermore that by claiming in its alleged notice and 
bill a lien in excess of the utmost to which it could in any 
event possibly be entitled it waived and deprived itself of 
any right to any lien for any sum whatsoever. 

And, having fully answered, this defendant prays 
11 that he may be hence dismissed with -is reasonable 
costs. 

JOHN J. McINERNEY. 

W. C. SULLIVAN, 

Attorney. 

District of Columbia, ss: 

I, John J. Mclnerney, on oath say that I have read the 
for-going and annexed answer by me subscribed and know 
the contents thereof; that the matters and things therein 
set forth as of personal knowledge are true and those set 
forth on information and belief I believe to be true. 

JOHN J. McINERNEY. 

Subscribed and sworn to before me this 13th dav of July, 
A. D. 1928. 

[seal.] R. OWEN EDMONSTON, Jr. 

Notary Public in and for 
the District of Columbia. 
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Separate Answer of the Defendant Charles Hunt . 

I 

Filed July 16, 1928. ! 

# * # * • # * 

The defendant Charles Hunt, for answer to so much and 
such parts of the bill of complaint in the above entitled 
cause filed as he is advised it is necessary or material to 
make answer unto, answering says that he has read the 
separate answer of the defendant John J. Mclnerney, filed 
in the above entitled cause simultaneously with the filing 
of this answer, and he adopts the same as his answer to 
the bill. i 

CHARLES HUNT. 

W. C. SULLIVAN, 

Attorney. 

District of Columbia, ss: 

i 

I, Charles Hunt, on oath say that I have read the fore¬ 
going and annexed answer by me subscribed and 
12 know the contents thereof; that the matters and 
things therein set forth as of personal knowledge 
are true and those set forth on information and belief I 
believe to be true. 

CHARLES HUNT. 

I 

Subscribed and sworn to before me this 16th day of Julv, 
A. D. 1928. 

[seal.] R. OWEN EDMONSTCIN, Jr., 

Notary Public in and for 

the District of Columbia. 

Separate Ansiver of the Defendant William Bralove. 

Filed July 16, 1928. j 

# * # # # ! # * 

i 

The defendant William Bralove, for answer to so much 
and such parts of the bill of complaint in the above entitled 
cause filed as he is advised it is necessary or material to 
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make answer unto, answering says that he has read the 
separate answer of the defendant John J. Mclnerney, filed 
in the above entitled cause simultaneously with the filing of 
this answer, and he adopts the same as his answer to the 
bill. 

WILLIAM BRALOVE. 

W. C. SULLIVAN, 

Attorney. 


District of Columbia, ss: 

I, William Bralove, on oath say that I have read the fore¬ 
going and annexed answer by me subscribed and know the 
contents thereof; that the matters and things therein set 
forth as of personal knowledge are true and those set forth 
on information and belief I believe to be true. 

WILLIAM BRALOVE. 


Subscribed and sworn to before me this 16th day of 
July, A. D. 1928. 

[seal.] R, OWEN EDMONSTON, Jr., 

Notary Public in cvtid for 

the District of Columbia. 


13 Separate Answer of the Defendant Martin 

Mclnerney , Trustee. 

Filed July 16, 1928. 


The defendant Martin Mclnerney, Trustee, sued in the 
above entitled cause as Martin J. Mclnerney, for answer to 
so much and such parts of the bill of complaint in the above 
entitled cause filed as he is advised it is necessary or mate¬ 
rial to make answer unto, answering says that he has read 
the separate answer of the defendant John J. Mclnerney, 
filed in the above entitled cause simultaneouslv with the fil- 

m/ 

ing of this answer, and he adopts the same as his answer to- 
the bill. 


W. C. SULLIVAN, 

Attorney. 


MARTIN McINERNEY. 


JAMES L. KARRICK ET AL, 
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District of Columbia, ss: 

I, Martin Mclnerney, on oath say that I have read the 
foregoing and annexed answer by me subscribed and know 
the contents thereof; that the matters and things therein 
set forth as of personal knowledge are true and those set 
forth on information and belief I believe to be true. 

MARTIN McINERNEY. 

Subscribed and sworn to before me this 16th day of July, 
A. D. 1928. 

[seal.] R. OWEN EDMONSTON, Jr., 

Notary Public in a/nd for 

the District of Columbia . 

14 Separate Answer of the Defendant James L. 

Karrick. 

I 

Filed September 4, 1928 ! 

* * * * * | * * 

The defendant James L. Karrick, for answer to so much 
and such parts of the bill of complaint in the above entitled 
cause filed as he is advised it is necessary or material for 
him to make answer unto, answering, says: 

1. He is willing to admit for purposes of this suit the 
averments of the first paragraph of this bill. 

2. He is willing to admit for the purposes of this suit 
the averments of the second paragraph of said bill. 

3. He believes the averments of the third paragraph of 
said bill to be correct, but for greater certainty refers to 
the original deed of trust therein mentioned as a first lien 
on the property therein described. 

4. He admits the averments of the fourth paragraph of 
said bill. 

5. He admits the averments of the fifth paragraph of 
the said bill. 

6. This defendant has no knowledge or information suf¬ 
ficient to form a belief as to any of the averments of the 
sixth paragraph of the bill and he accordingly calls for 
strict proof thereof, except he admits that on the 20th day 
of December, A. D. 1927 the plaintiff did file in the office of 
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the Clerk of the Supreme Court of the District of Columbia 
a paper, copy of which is filed as an Exhibit to the plain¬ 
tiff’s bill, but this defendant is advised and believes and 
accordingly avers that the said paper did not constitute, 
and is not, a notice of the plaintiff’s intention to hold a lien 
on the property described in the bill for the amount 

15 claimed by it to be due to it or in any other sum 
whatsoever, because, among other reasons, this de¬ 
fendant says that the paper so filed does not specify the 
name of the party against whose interest a lien is claimed 
or a description of the property to be charged in as much 
as it recites the intention “to hold a mechanic’s lien against 
the interest of Frederick Rieder in Square 2069, lots 18 
and 19, otherwise known as 3436 Connecticut Avenue, N. 
W. (corner Ordway Street) situated in the City of Wash¬ 
ington, District of Columbia,” whereas at the time of the 
filing of the said paper, on the 20th day of December, A. D. 
1927, the said Frederick Rieder had no interest in the 
property described in the bill, but the defendant John J. 
Mclnerney was the owner thereof as is admitted in the 
seventh paragraph of the bill, and the property against 
which it is by the bill sought to enforce a mechanic’s lien 
is not correctly described in the said paper; and he prays 
the same benefit of this objection as if he had made the 
same the subject of a separate and distinct motion to dis¬ 
miss the bill. 

7. He is willing to admit for the purposes of this suit 
the averments of the seventh paragraph of said bill. 

Further answering said paragraph, however, he avers 
that in the purchase of the land and premises described in 
the bill a good and valuable consideration passed from him 
to his grantor for the difference between the Sixty-seven 
thousand ($67,000.00) Dollars second deed of trust which 
was of record at the time of his purchase and the Thirty- 
eight thousand ($38,000.00) second deed of trust which 
was at that time placed thereon and in lieu thereof; that 
the said Sixty-seven thousand ($67,000.00) Dollars deed of 
trust was of record against the said land and premises at 
the time when the plaintiff claims it made its con- 

16 tract set out in the sixth paragraph of its bill, and 
that this defendant is advised and believes, and he 

accordingly avers, that he is entitled to be subrogated 
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against such claim, if any, as the plaintiff may have in this 
cause, to the rights of the holder or holders; of the notes se¬ 
cured by the said Sixty-seven thousand ($67,000.00) Dol¬ 
lars second deed of trust prior to the release of the same. 

8. He is advised and believes, and accordingly avers, that 

the averments of the eighth paragraph of the said bill state 
mere conclusions of law, wherefore he is not called upon to 
make answer thereto, but without waiving: the said objec¬ 
tion he denies that plaintiff is entitled to any lien, and even 
if so that the same is subject only to the one deed of trust 
set out in the eighth paragraph of the bill ,i all for reasons 
hereinbefore stated. ; 

9. This defendant is advised and believes, and accord¬ 
ingly avers, that on, to wit, the 27th day of October, A. D. 
1927, the plaintiff accepted from the defendant, Frederick 
Rieder his promissory note dated November 28, 1927, in 
the sum of Four Hundred fifty-seven ($457.00) Dollars in 
payment of that much of the plaintiff’s alleged claim 
against the said defendant; and defendant is advised and 
believes, and accordingly avers, that by accepting such pay¬ 
ment the plaintiff deprived itself of the right to hold a 
mechanic’s lien against the land and premises described in 
the bill, if it ever had such right at least to the extent of 
such payment, and furthermore that by ; claiming in its 
alleged notice and bj.ll a lien in excess of the utmost to 
which it could in any event possibly be entitled it waived 
and deprived itself of any right to any lien for any sum 
whatsoever. 

And, having fully answered, this defendant prays 
17 that he may be hence dismissed with his reasonable 
costs. 


JAMES L. KARRICK, 

By DAVID B. KARRICK, 

A gent. 


W. C. SULLIVAN, 

Attorney. 


District of Columbia,, ss: 

I, David B. Karrick, on oath say that I am the agent of 
James L. Karrick, the defendant whose name I have sub¬ 
scribed to the foregoing and annexed answer, and the facts 
therein stated are within my personal knowledge; that the 
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said defendant James L. Karrick is now absent from the 
District of Columbia, and that I verily believe the facts 
stated in the said answer to be true. 

DAVID. B. KARRICK. 

Subscribed and sworn to before me this 27 day of August, 
A. D. 1928. 

[seal.] THOMAS E. PETTY, 

Notary Public in and for 

the District of Columbia. 

Decree pro Confesso. 

Filed October 2, 1929. 

*#*#### 

Upon application in that behalf made, and it appearing 
to the Court that summons was duly issued, directed to 
the Defendants Frederick Rieder and Louise Rieder, and 
that the same were thereafter returned, “served’’ on the 
20th dav of July 192S by the United States Marshall for 
the District of Maryland, and it further appearing that said 
Defendants have failed to answer the Bill of Complaint 
herein filed and that the time for filing the answer 
18 has expired, it is this 2D day of October, 1929, 

Ordered, that the several allegations and aver¬ 
ments contained in the Bill of Complaint filed herein, and 
the same are hereby taken as confessed against the said 
defendants Frederick Rieder and Louise Rieder. 

WENDELL P. STAFFORD, 

Justice. 


Final Decree. 

Filed January 27,1930. 

**##*## 

This cause coming on at this time for final hearing upon 
the pleadings and the evidence, and having been duly con¬ 
sidered, it is by the Court this 27tli day of January, A. D. 
1930, adjudged, ordered and decreed that the Bill of Com¬ 
plaint in the above entitled cause, be, and the same hereby 
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is, dismissed, and that the defendants recover of the 
plaintiff their costs as the same may be taxed by the Clerk, 
and have execution therefor as at law. 

WENDELL P. STAFFORD, 

Justice. 

j 

From the foregoing Decree the plaintiff notes an appeal 
in open Court to the Court of Appeals of the District of 
Columbia, and the penalty for bond for costs is fixed a)t 
$100, or a cash deposit of $50. 

WENDELL P. STAFFORD, 

Justice. 


Memoranda. I 

January 30, 1930.—$50 deposited by plaintiff in lieu of 
bond on appeal. i 

February 8, 1930.—Statement of Evidence (in duplicate) 
filed. 

19 Assignment of Errors. 

Filed February 8, 1930. 

####### 

i 

The Court erred: 

1. In failing to decree a lien in favor of the plaintiff 
against the property, 3446 Connecticut Avenue, Northwest, 
Lots Eighteen and Nineteen (18 and 19), Square Two 
Thou-ans and Sixty-nine (2069), and the improvements 
thereon to the extent of its claim and that a receiver be 
appointed by this Honorable Court to sell said land and 
premises subject to the first trust of One Hundred and 
Thirty Thousand Dollars ($130,000) and out of the pro¬ 
ceeds of said sale said receiver be directed to apply so 
much as is necessary to satisfy the lien. 

2. In entering a final decree dismissing the plaintiff’s Bill 
of Complaint on the ground that the notice of lien filed 
therein on the 20th day of December, 1927, was invalid and 
of no effect for the reason that it failed to state the proper 
party against whose interest the lien w^as claimed. 

3. In finding of the notice of lien filed herein on the 20th 
day of December, 1927, to be invalid and of no effect for 
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the reason that it failed to state the proper party against 
whose interest the lien was claimed. 

4. In other respects apparent of record. 

CHARLES E. FORD, 

, B. L. GROVE, Jr., 

Attorneys for Plaintiff, 
Chamberlin Metal Weather Strip Co., Inc. 

Receipt of a copy of the foregoing Assignment of 
20 Errors acknowledged this 8th day of February, 1930. 

W. C. SULLIVAN, 

Attorney for Defendants Jaynes L. 
Karrick, John J. Mchierey, Martin J. 
Mclnerney, William Bralove, and 
Charles Hunt. 

Designation of Record. 

Filed February 8,1930. 

* # * # # * * 


Now comes the Chamberlin Metal Weather Strip Com¬ 
pany, Inc., a corporation, the appellant in the above-entitled 
cause, and designates the parts of the record which it 
desires to have included in the transcript, said parts being 
considered sufficient for the determination of the questions 
raised on appeal; namely, 

1. The original Bill of Complaint filed June 18, 1928, 
together the attached “Exhibit A”, same being the notice 
of mechanic’s lien filed. 

2. Answer of defendant John J. Mclnerney. 

3. Answer of defendant James L. Karrick. 

4. Answer of defendant Charles Hunt. 

5. Answer of defendant William Bralove. 

6. Answer of defendant Martin Mclnerney. 

7. Decree Pro Confesso against Frederick Rieder and 
Louise Rieder. 

8. Final Decree entered in this cause on the 27th day of 
January, 1930, together with the notations on the foot 
thereof noting an appeal to the Court of Appeals and the 
fixing of bond. 
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9. The Assignment of Errors. 

21 10. Docket entry of January 30,1930, of the deposit 

by the plaintiff of Fifty Dollars ($50) in cash in lieu 
of bond on appeal. 

11. Together with a copy of this designation. 

CHARLES E. FORD, 

B. L. GROVE, Jr.,| 

Attorneys for Plaintiff, 
Chamberlin Metal Weather Strip Co., Inc. 

Receipt of a copy of the foregoing acknowledged this 8th 
day of February, 1930. 

W. C. SULLIVAN, 

Attorney for Defendants James L. 
Karrick , John J. Mclnerney, Martin 
J. Mclnerney, William\ Bralove, and 
Charles Hunt. \ 


Memorandum. 

February 25, 1930.—Statement of Evidence (in dupli¬ 
cate) submitted and signed. 


22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 21, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of coun¬ 
sel herein filed, copy of which is made part of this transcript, 
in cause No. 48491 in Equity, wherein Chamberlin Metal 
Weather Strip Co. Inc. (a corporation) is Plaintiff and 
Frederick Reider et al. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of April, 1930. 


[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGHAM, 


Clerk. 
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23 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48491. 

Chamberlin Metal Weather Strip Co., Inc. (a Corpora¬ 
tion), Plaintiff, 

vs. 

Frederick Rieder et al., Defendants. 

Statement of Evidence. 

At the hearing of the above-entitled cause on Monday, 
January 20, 1930, before Mr. Justice Stafford, the following 
proceedings w T ere had, and evidence offered and given, rul¬ 
ings made by the Court, and exceptions taken by the Plain¬ 
tiff noted by the Court. 

At said hearing the defendants Frederick Rieder and 
Louise Rieder were not present and w T ere not represented 
by counsel, and the attorneys for Pearl D. Clifford, Harry 
L. Rust, Trustee, and George C. Bowie, Trustee, by agree¬ 
ment of counsel and with the consent of the Court w-ere ex¬ 
cused from the hearing, the interest of said defendants not 
being affected. 

Thereupon to maintain the issues on their part joined, the 
plaintiff offered in evidence: 

24 1. Certified copies from the Recorder of Deeds’ 
office of the following: 

Deed dated June 30, 1927, recorded July 5, 1927 at 1:30 
p. m., numbered 383 from John J. Mclnerney to Frederick 
Rieder, conveying the property described in the bill, subject 
to building restriction lines and convenants of record and to 
a first deed of trust for $130,000.00. 

Deed of trust dated June 30, 1927, recorded July 5, 1927, 
at 1:30 p. m., numbered 384 from Frederick Rieder et ux. 
to Martin Mclnerney and William Bralove, as trustees, con¬ 
veying the same property as security for the payment of de¬ 
ferred purchase money indebtedness in the sum of $67,- 
500.00, represented by four promissory notes in the princi¬ 
pal sum of $16,875.00 each, with interest at six per cent per 
annum payable in monthly instalments of $175.00 until June 
30, 1933, when the entire amount of principal and interest 
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remaining unpaid should become due and payable with 
power of sale at public auction in the event of default in the 
payment of principal or interest on the said notes, taxes or 
assessments, fire insurance premiums, etc. 

Deed dated November 21, 1927, recorded November 26, 
1927, at 9:08 a. m. from Frederick Rieder et ux. to John 
J. Mclnerney, conveying the same property subject to build¬ 
ing restriction lines and covenants of record, to a first deed 
of trust of record in the sum of $130,000.00, and to a second 
deed of trust of record securing the unpaid balance of the 
original sum of $67,500.00 with covenants of special war¬ 
ranty and to execute further assurances. 

25 Deed dated March 30, 1928, recorded March 31, 
1928, at 11:32 a. m., numbered 61 from John J. Mc¬ 
lnerney to Charles Hunt conveying the same property. 

Deed of trust dated March 31, 1928, recorded March 31, 
1928 at 11:33 a. m., numbered 62, from Charles Hunt et ux. 
to Martin Mclnerney and William Bralove, as trustees, con¬ 
veying the same property as security for the payment of 
deferred purchase money indebtedness in the sum of $38,- 
000.00, represented by two promissory notes in the principal 
sum of $19,000.00 each, with interest at six per cent per an¬ 
num payable in monthly instalments of $250.00 each until 
paid and discharged with power of sale on the same terms 
as the above-mentioned deed of trust and with the right re¬ 
served to replace the first deed of trust of $130,000.00. 

Deed dated March 31, 1928 from Charles Hunt et ux. to 
James L. Karrick, recorded April 5, 1928,; at 1:07 p. m., 
numbered 100, conveying the same property subject to a 
first deed of trust of $130,000.00 and a second deed of trust 
of $38,000.00, being the two deeds of trust securing the sums 
stated and hereinbefore mentioned. 

Deed of release dated March 31, 1928, from Martin Mc¬ 
lnerney and William Bralove, as trustees, to James L. Kar¬ 
rick, recorded April 5, 1928, at 1:09 p. m., numbered 101, 
releasing and discharging the same property from the ef¬ 
fect and operation of the deed of trust first hereinbefore 
mentioned, said release reciting “the indebtedness secured 
thereby having been paid and satisfied in evidence of which 
the notes secured by said deed of trust having been exhibited 
marked ‘paid and cancelled.’ ” 

26 The plaintiff called as a witness one Charles John- 
son, a salesman for the plaintiff corporation, who 
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testified to the making of the contract on the 26th day of 
July, 1927, between Captain F. Rieder and the Chamberlin 
Metal Weather Strip Company, Inc., and identified the sig¬ 
nature of Captain F. Rieder as being the signature of Fred¬ 
erick Rieder the defendant in this suit, and the said contract 
was thereupon offered in evidence in the words and figures 
following: 

Washington, D. C., July 26th, 1927. 

“To Capt. F. Rieder, 

Olnev, Maryland, 

Box #42: 

“We propose to furnish and install in your apt. at 3446 
Conn. Ave. N.W. Chamberlin Metal Weather Strip in ac¬ 
cordance with the plans and specifications of-and which 

includes the following openings: 

Two Hundred and Ninety Seven windows and Front Pair 
Doors with Metal Felt Bottom. 

“Work to be started about-, and completed as 

quickly as possible in first class workmanlike manner. 

Guarantee. 

“We agree to correct any defects due to imperfect ma¬ 
terial or workmanship for life of building in which it is in¬ 
stalled. 

“Price for Chamberlin equipment and installation as 
herein specified: Nine-Hundred and Fifty ($950.00) 
27 Dollars, payable in 6 monthly payments, starting 
Sept. 1st, 1927. 

“This contract is not subject to verbal agreements. 

“Where work extends over a period of 30 days, 85 per 
cent, of completed shall be paid for at the end of each calen¬ 
dar month. 

“Money advanced to salesmen or workmen will not apply 
on this contract. 

“Prices quoted are subject to change without notice after 
30 days from date, if not accepted. 

“All agreements are subject to strikes or other delays be¬ 
yond our control. 

CHAMBERLIN METAL WEATHER 
STRIP CO., 

By CHAS. J. JOHNSON.” 
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“ Ask for Chas. Johnson.” 

Accepted. 

Capt. F. RIEDER. 

i 

Date: July 26,1927. 

If accepted, kindly sign and return one copy to above ad¬ 
dress. 

i 

Further testified that he had, with the said defendant 
Rieder, measured the apartment and arrived at his figures 
from the measurement of the said apartment house; that 
after the signing of the contract he had turned the same 
in to the office. 

3. The plaintiff then called as a witness one Edwin M. 
Gardiner, who testified that he was the superintendent of 
construction for the plaintiff corporation; that it was his 
business to supervise the installation of weather strip and 
that he had supervised from time to time and inspected the 
work on apartment 3446 Connecticut Avenue, Northwest, 
the same being the property described in the notice of lien; 
that he sent workmen to said apartment, and himself per¬ 
sonally delivered materials on said job; that on the 15th day 

of September, 1927, work was done on said apart- 
28 ment, and the books were introduced showing the 
time sheets of the company where workmen were paid 
for work on said apartment done on that day; that on the 
15th day of September, 1927, all work on said apartment 
had been completed with the exception of two (2) apart¬ 
ments, and he could not say that any installation was ac¬ 
tually done after September 15, 1927; that 1 on the 23rd day 
of September, 1927, he again sent a workman to said apart¬ 
ment house to finish said work; that the workman reported 
that he was unable to get into said apartment; that the work 
had been drawn out for a period of time on account of the 
inability of the workmen to get into the apartments; that 
they have experienced a great deal of difficulty in complet¬ 
ing the same. 

i 

4. The plaintiff then called as a witness E. W. Pether- 
bridge, one of the managers of the "Washington branch of 
plaintiff corporation, who testified that on the 23rd day of 
September, 1927, he computed the amount of work done on 
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said apartment from the time sheets of the employees who 
had worked on said building and he deducted from the con¬ 
tract price the sum of Twenty-eight Dollars ($28) for the 
two (2) apartments not done; that the same was a fair and 
reasonable deduction from the contract price, and that on 
that date he made out in triplicate a bill, a copy of which 
was sent to the defendant Frederick Rieder. 

Chamberlin Metal Strip Co. 

Washington Branch. 

29 “Sold to Capt. F. Rieder, Olney, Md. Sept. 23-27. 

Terms: Net cash. Our Order No. —. No. 11260. 

Installing Chamberlin Equipment as agreed. 8991-90. 

C. Johnson. 

Weather stripping as per contract. $950.00 

Less apartments 201-and 301, to be done later. . 28.00 


$922.00 

Equipment installed at 3446 Conn. Ave. 

$147.00 on completion. 

155.00 Oct. 1-27. 

155.00 Nov. 1-27. 

155.00 Dec. 1-27. 

155.00 Jan. 1-28. 

155.00 Feb. 1-28.” 

The witness E. W. Petherbridge further testified that on 
the 27th of October, 1927, the defendant Frederick Rieder 
visited the office of the plaintiff and they there discussed 
the work, and as a result of the discussion, a note for Four 
Hundred and Fifty-seven Dollars ($457) was given by the 
defendant Frederick Rieder to the plaintiff, said note being 
identified at the trial and said note being payable on Novem¬ 
ber 28, 1927. E. W. Petherbridge further testified 
30 that the ; defendant Frederick Rieder made no com¬ 
plaint concerning said work nor had the office ever 
received any complaint. Further testified that the note was 
not paid at maturity nor at any other time, nor had there 
been anything paid on said bill. 

The plaintiff then called as a witness one J. B. Leaman, 
who testified that he had been employed for ten (10) or fif- 
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teen (15) years by the Chamberlin Metal Weather Strip 
Company to install weather strip; that he remembered hav¬ 
ing gone to the apartment 3446 Connecticut Avenue, North¬ 
west, some time in the summer of 1927, and to have worked 
on said building together with other employees of the com¬ 
pany; that he had actually installed weather strip in said 
building. • 

i 

The plaintiff then rested its case. 

i 

Thereupon, to maintain the issues on their part joined, 
the defendants offered evidence as follows: 

John J. Mclnerney testified that he was the owner of the 
property on the 30tli day of June, 1927; that prior to the 
said 30th day of June, 1927, the defendant John J. Mc- 
Inerney had made with the defendant Frederick Rieder 
a contract of exchange of properties by vdrich he agreed 
to convey to the said defendant Rieder the property de¬ 
scribed in the bill subject to a first trust of $130,000 and 
to a second trust of $67,500 to be placed on tile said property 
by the defendant Rieder in exchange for $67,500 of second 
trust notes secured on the property described in the bill, 
together with other second trust notes secured on Virginia 
properties, and a house and lot in Clarendon, Virginia, 
which house and lot was conveyed to the broker who 
31 negotiated the said exchange and in addition thereto 
the said broker was paid by the defendant John J. 
Mclnerney the sum of $2,315.00 in cash; that the face value 
of the said second trust Virginia notes, together with the 
estimated equity in the Virginia house and: lot amounted to 
about $22,000.00; that thereafter the defendant Frederick 
Rieder defaulted in his payment under the $67,500.00 sec¬ 
ond trust; that the defendants John J. Mclnerney and 
Frederick Rieder reached an agreement on, to-wit, the 21st 
day of November, 1927, whereby and in pursuance to which 
the defendant Rieder did reconvey to the defendant John 
J. Mclnerney the property described in the bill by the deed 
hereinbefore mentioned, bearing date the said 21st day of 
November, 1927; that at the time the said Rieder so de¬ 
faulted interest and taxes were in arrears on the property 
described in the bill and the total amount realized by the 
defendant John Mclnerney from the Virginia notes and 
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real estate did not equal the aggregate of the commissions 
paid by him on the sale to Rieder and the accrued taxes 
and interest at the date of such reconveyance by Rieder to 
him. The defendant John J. Mclnerney further testified 
that thereafter, to-wit, on the 23rd day of March, A. D., 
1928, he, as party of the first part, made with the defendant 
James L. Karrick, as party of the second part, a contract 
of exchange of the property described in the bill for certain 
other properties, said contract in so far as material to the 
issues in this cause containing the following provisions: 

“1. That the said party of the first part shall convey, or 
cause to be conveyed, unto the said party of the second part, 
by deed with special warranty, all that parcel of land 
32 situate in the District of Columbia, with the improve¬ 
ments thereon known as ir3446 Connecticut Avenue, 
Northwest, Washington, D. C., same being lots 18 and 19, 
Square 2069, subject to a certain deed of trust of record 
securing the payment of the sum of $130,000.00 with interest 
at the rate of 6% per cent, per annum, payable semi-an¬ 
nually and due in 1931 and also a Thirty-eight thousand 
dollars second trust wdiich the said party of the second part 
hereby assumes and agrees to pay, at the rate of Five Hun¬ 
dred Dollars per month on Principal together with interest 
at 6% payable monthly until paid. 

******* 

4 ‘It is agreed that the 2nd trust of $38,000.00 mil have 
a clause allowing a new first trust to be placed at any time, 
amount and rate of interest not to exceed the first trust 
now on the property. 

“5. That the title to each property shall be good of rec¬ 
ord and in fact, subject only to covenants, of record and 
encumbrances herein mentioned, if any. Should either title, 
upon examination, be found defective, this agreement shall, 
at the option of the vendee of such property, be and become 
null and void, but neither party hereto shall be liable to the 
other for any damage by reason of such defective title, and 
they hereby accordingly release each other from any such 
liability. 

“8. That this agreement shall be consummated simul¬ 
taneously and within thirty days from the date hereof; it 
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being agreed that the same shall be binding upon and ex¬ 
tend for the benefit of the parties hereto and each 

33 of them, their and each of their heirs, personal repre¬ 
sentatives, successors and assigns.” j 

The defendant John J. Mclnernev further testified that 
pursuant to the provision of the last-mentioned contract 
that the property described in the bill should be conveyed 
to the defendant Karrick, subject to a $38,000.00 second 
trust, the said defendant Mclnernev conveved the said 
property to Charles Hunt by the deed datediMarch 30,1928, 
and hereinbefore mentioned, that Charles Hunt gave back 
to him the $38,000.00 of notes and the second deed of trust 
securing the same, hereinbefore mentioned,: and that there¬ 
after the defendant Hunt conveyed the said property to 
the defendant James L. Karrick bv the deed dated March 
31, 1928, and hereinbefore mentioned, all pursuant to the 

aforesaid contract between the said defendants Mclnernev 

* 

and Karrick. The defendant John J. Mclnernev further 

w 

testified that the $67,500.00 of second trust notes in the sale 
to Rieder and the $38,000.00 of second trust notes to James 
L. Karrick were actually purchase money notes, that at the 
time of the making of the contract between the defendants 
Mclnernev and Karrick he had no knowledge of the filing 
of the notice of mechanic’s lien mentioned in the bill; and 
that when the defendant John J. Mclnernev did for the first 
time just prior to the transfer of title to the defendant 
Hunt in connection with the consummation of the exchange 
with Karrick learn of the filing of the notice of mechanic’s 
lien the contract with Karrick had already been made 

34 and it was impracticable because of the differences 

between the Rieder deed of trust and the Thirtv- 

* 

eight-Thousand-Dollar second deed of trust contracted for 
with the defendant Karrick to consummate the Karrick 
contract in any other way than by formally releasing the 
Rieder trust and placing upon the property a new trust 
in conformance with the Karrick contract.; 

The attorney for the defendants requested the Court to 
to sign a decree in their favor upon the several grounds 
set out in their answers, and for the reason that the plain¬ 
tiff had not made out a case, the defendants, however, a spe¬ 
cifically withdrawing the defenses set up in their answer of 
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payment as represented by the Four-Hundred-and-Fifty- 
seven-Dollar note taken by the plaintiff from Frederick 
Rieder, and the inadequacy of the description of the prem¬ 
ises in the notice of mechanic’s lien, and the trial Justice 
thereupon announced that he would sign a decree dismiss¬ 
ing the bill upon the sole ground that the alleged notice 
of mechanic’s lien, copy of which is an exhibit to the bill, 
did not comply with the statutory requirement that such 
notice must state “the name of the party against whose 
interest a lien is claimed”, to which ruling the plaintiff 

noted an exception and the same was allowed by the Court. 
% 

Be it further remembered that the foregoing contains the 
substance of all the evidence given at the hearing of 

35 this cause and all the exceptions stated to have been 
taken by the attorneys for the plaintiff which were so 

taken and were duly allowed and noted by the Court, and 
in order that each and every thereof may be preserved and 
made of record this statement of evidence is duly stated, 
approved and signed, and ordered to be made of record in 
the above-entitled cause this 25th day of March, 1930. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 

36 [Endorsed:] Equity. No. 48491. Chamberlin 
Metal Weather Strip Co., Inc. (a Corporation), 

Plaintiff, vs. Frederick Rieder et al., Defendants. State¬ 
ment of Evidence. Law Offices Ford & Grove, 614-615 
McGill Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5205. Chamberlin Metal Weather Strip Co., Inc., a 
corporation, appellant, vs. James L. Karriek et al. Court 
of Appeals, District of Columbia. Filed May 5, 1930. 
Henry W. Hodges, Clerk. 
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McInerney, William Bralove, Charles Hunt, 
Frederick Rieder and Louise Reeder, 

Appellees . 


BRIEF FOR APPELLANT, CHAMBERLIN 
METAL WEATHER STRIP CO., INC. 


STATEMENT. 

This is an appeal by the Chamberlin Metal Weather 
Strip Co., Inc., a Michigan Corporation doing business 
in the District of Columbia, from a decree of the Court, 
below, entered in a suit in Equity to enforce a mechan¬ 
ic’s lien under the provision of Secs. 1237, 1238, and 
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1246 of the D. C. Code, Act Mar. 3,1901, 31 Stat. 1384. 
The decree in the lower court dismissed the appellant’s 

bm. 


PLEADINGS. 

The Bill of Complaint, filed June 18, 1928, alleges 
that the appellant, plaintiff below, is a corporation or¬ 
ganized under the law’s of Michigan and has an office 
and does business in the District of Columbia, that all 
of the defendants are residents of the District of Co¬ 
lumbia with the exception of Frederick Rieder and 
Louise Rieder, who were at that time residents of 
Maryland; that on the 30th day of June, 1927, the de¬ 
fendant, John J. Mclnerney, being the owner of the 
premises Lots 18 & 19 in Block 1 in the Connecticut 
Avenue Highlands Company’s subdivision of part of a 
tract of land called “ Addition to Rock of Dumbarton” 
and known as 3446 Connecticut Avenue (R. 3), (herein¬ 
after designated as the apartment house) conveyed the 
same by deed, dated July 30, 1927, recorded July 5th, 
1927, to Frederick Rieder, subject to a trust of $30,000 
to Rust & Bowie to secure Pearl D. Clifford (R. 3), that 
Frederick Rieder and Louise Rieder executed a trust 
on June 30, 1927, to Martin Mclnerney and William 
Bralove to secure John J. Mclnerney in the sum of 
$67,000, said trust being recorded July 5th, 1927 (R. 
3 and 4); that Frederick Rieder entered into a contract 
(R. 22 and 23) with the appellant on July 26th, 1927, 
to furnish material and labor for the weather stripping 
of said apartment for the sum of $950.00 and actually 
did said work and completed the same on September 23, 
1927, with the exception of two apartments which they 
were unable to enter and for which a deduction of 


$28.00 was made and on said date rendered a bill to 
Frederick Rieder for $922.00 (R. 24); that on the 20th 
day of December, 1927, notice of lien wak filed by ap¬ 
pellant (R. 7); the bill further alleges the subsequent 
transfers of record as follows: Deed November 21st, 
1927, recorded November 26th, 1927, Frederick Rieder 
and Louise Rieder to John J. Mclnerney (R. 5); deed 
March 30th, 1928, recorded March 31st, 1928, John J. 
Mclnerney to Charles Hunt (R. 5); deed of trust March 
31st, 1928, recorded on same date, Charles Hunt and 
wife, Edith, to Martin Mclnerney and William Bra- 
love, to secure $38,000 to John J. Mclnerney; deed 
March 31st, 1928, and recorded same date, Charles 
Hunt and wife, Edith Hunt, to James L. Karrick; deed 
of release, William Bralove and Martin Mclnerney, 
Trustees, to James L. Karrick, date March 31, 1928, 
recorded April 5, 1928 (R. 5); the Bill further alleges 
the non-payment of the amount of the bill and prays 
among other things that a lien be declared against the 
property and that a receiver be appointed to sell the 
same, subject to the trust to Bowie and Rust, and to 
apply so much of the proceeds as may be necessary to 
satisfy the lien. Attached to the bill is' filed the notice 
of lien (R. 7). i 

The answer of John J. Mclnerney admits all the for¬ 
mal averments of the bill with relation to citizenship 
and residence of the parties, and admits the chain of 
title as set forth in the bill. He alleges that he does not 
know whether or not the work was performed on the 
building and calls for strict proof thereof. He admits 
the filing of the notice of lien on the date set forth, De¬ 
cember 20, 1927, in the Supreme Court of the District 
of Columbia, but avers that said lien is insufficient for 
the reason that Frederick Rieder on said date had no 
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interest in the property (R. 8); the said defendant 
further alleges that the $38,00(100 of notes secured by 
the deed of trust by Charles Hunt were deferred pur¬ 
chase money notes of the original sale made by Mc- 
Inemey to Rieder and were in lieu of the $67,000.00 sec¬ 
ond trust and that he is entitled to be subrogated 
against any claim that the plaintiff might have. The 
defendant also alleges that the plaintiff accepted from 
Frederick Rieder a promissory note for $457.00 in 
part payment of the debt owed by Frederick Rieder; 
that the accepting of the same deprived the plaintiff of 
the right to a lien against the premises. 

The defendants, Charles Hunt, William Bralove, 
Trustee, and Martin J. Mclnerney, Trustee, adopted 
the answer, so far as it was pertinent, as their own, the 
answer of James L. Karrick is substantially the same 
as the answer of John J. Mclnerney. 

The defendants, Frederick Rieder and Louise Rieder, 
failed to file answers and a decree pro confesso was 
taken as to them (R. 16). 

EVIDENCE. 

The evidence introduced by the plaintiff tended to 
show the chain of title from John J. Mclnerney through 
Frederick Rieder and John J. Mclnerney and Charles 
Hunt to James L. Karrick, the present owner, together 
with the first trust of record of the property and the re¬ 
lease of the $67,000.00 second trust made by Frederick 
Rieder in favor of John J. Mclnerney and this chain of 
title is admitted by the defendants (R. 20 and 21). 

The evidence further showed that the contract was 
entered into on the 26th day of July, 1927, between the 
Chamberlin Mental Weather Strip Company and Fred¬ 
erick Rieder, whereby the Chamberlin Company agreed 
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to furnish the labor and material and to weather strip 
the apartment house, 3446 Connecticut Avenue, N. W. 
(R. 22-23); that thereafter the plaintiff and its agents 
entered said apartment building and actually per¬ 
formed the work and furnished material on the same 
and that on the 15th day of September, 1927 (R. 23), 
workmen were in said apartment and material was 
actually delivered on said job; that on the 15th day of 
September, 1927, the time sheets of the Company 
showed that all of said apartment had been finished 
with the exception of two apartments in said building; 
that on the 23rd day of September, the 'workmen again 
went to said apartment to finish the work; that they 
were unable to get into the apartments, that vrere not 
completed; that this was the reason for the failure to 
complete said apartment house before this time (R. 23 
and 24); that on account of said failure of workmen to 

i 

obtain access to the said apartments, the work has been 
drawn out for a considerable length of time; that on 
the 23rd day of September, 1927, the Manager of the 
Washington branch of the Chamberlin Metal Weather 
Strip Company computed the amount of work done on 
said apartment and deducted from the contract price 
the sum of $28.00 for the two apartments not com¬ 
pleted ; the manager testified that the same was a fair 
and reasonable reduction from the contract price, and 
that on said date he made out in triplicate a bill, a copy 
of which was introduced in evidence and the original of 
which was sent to the defendant Frederick Rieder (R. 
24); that said bill of September 23rd, 1927, shows a 
deduction of $28.00 for apartments, 201-301, and the 
notice “to be done later.’’ 

That thereafter, on October 27th, the defendant 
Frederick Rieder visited the office of the Chamberlin 
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Metal Weather Strip Company and gave his note for 
$457 (R. 24); said note being payable on November 
28th, 1927; the manager of the Chamberlin Metal 
Weather Strip Company testified that there had never 
been any complaint concerning the work and that the 
note was not paid at maturity and that no part of the 
bill for $922 had ever been paid; none of this evidence 
was contradicted, and no attempt was made on the 
part of any of the defendants to controvert the same 
and on this evidence the plaintiff rested its case. 

The only evidence submitted by the defendant was 
the testimony of John J. Mclnerney (R. 25, 26 and 27), 
who testified that he sold the property to Frederick 
Rieder, subject to a first trust of $130,000, and that 
Frederick Rieder executed a second trust on said prop¬ 
erty for $67,500.00, and in addition gave him trust 
notes secured on Virginia properties and a house in 
Virginia and that the face value of the Virginia notes 
and property amounted to $22,000.00; that thereafter 
Frederick Rieder defaulted on the $67,500.00 second 
trust; and that thereafter Frederick Rieder and John 
J. Mclnerney on the 21st day of November, 1927, 
reached an agreement whereby Frederick Rieder re¬ 
conveyed the property to John J. Mclnerney and at 
that time Rieder was in arrears in interest and taxes 
and that John J. Mclnerney did not realize from the 
sale of the Virginia notes a sum sufficient to pay the 
arrearage in interest and taxes; that thereafter, the 
property was conveyed to Charles Hunt under an 
agreement whereby Charles Hunt was to convey the 
property to James L. Karrick (R. 26-27), and that 
these conveyances were made, detailed statement of the 
same having been set out in the plaintiff’s Bill of 
Complaint. 


At the hearing of said cause the defendants, Freder¬ 
ick Rieder and Louise Rieder, were not present and 
were not represented by counsel; that the attorneys for 
Pearl D. Clifford, Harry L. Rust, Trustee, and G-eorge 
Calvert Bowie, Trustee, by agreement of counsel and 
the consent of the court, were excused from the hear¬ 
ing, it being admitted that the interests of these defend¬ 
ants were not affected by this proceeding (R. 20). 

At the close of the case the defendants’ attorney spe¬ 
cifically withdrew the defenses set up of the inadequacy 
of the description of the premises in the notice of me¬ 
chanic’s lien, and the release of the right to a lien by 
reason of the taking by the appellant of the $457.00 
note, and requested the Court to dismiss the Bill for 
the other reasons stated. The trial justice announced 
that the Bill would be dismissed but solelv on the 
ground that the notice did not designate' the proper 
party against whose interest the lien was claimed (R. 
28), and on January 27th, 1930, the final decree herein 
was signed dismissing the Appellant’s Bill^ from which 
an Appeal was duly noted in open court and bond 
fixed. | 

ASSIGNMENT OF ERRORS. 


1. The Court erred in failing to decree a lien in favor 
of the plaintiff against the property, 2336 Connecticut 
Avenue, Northwest, Lots Eighteen and Nineteen (18 
and 19), Square Two Thousand and Sixty-nine (2069), 
and the improvements thereon to the extent of its claim 
and that a receiver be appointed by this Honorable 
Court to sell said land and premises subject to the first 
trust of One Hundred and Thirty Thousand Dollars 
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($130,000) and out of the proceeds of said sale said 
receiver be directed to apply so much as is necessary to 
satisfy the lien. 

2. The Court erred in entering a final decree dis¬ 
missing the plaintiff’s Bill of Complaint on the ground 
that the notice of lien filed therein on the 20th day of 
December, 1927, was invalid and of no effect for the 
reason that it failed to state the proper party against 
whose interest the lien was claimed. 

3. The Court erred in finding of the notice of lien 
filed herein on the 20th day of December, 1927, to be 
invalid and of no effect for the reason that it failed to 
state the proper party against whose interest the lien 
was claimed. 

4. In other respects apparent of record (R. 17-18). 

ARGUMENT. 

This case presents to this Court the question of the 
interpretation of the Sections of the District of Colum¬ 
bia code relating to Mechanics’ liens and more spe¬ 
cifically to Sections 1237-1238 thereof, 31 Stat. 1384. 
Before taking up this point, however, it might be well 
to briefly review the evidence and of the other point's 
raised by the defendants herein. The pleadings of the 
defendants placed in issue (1) The performance of the 
work by the contractor, the appellant herein; (2) the 
description of the property; (3) the release of their 
right to hold a lien by reason of the acceptance of the 
note from Frederick Rieder; (4) the time of the filing 
of the lien; (5) the subrogation of the rights of the 
appellant to the rights of the present second trust 
holder; (6) the failure of the appellant to properly des¬ 
ignate the party against whose interest a lien is 
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claimed. As the defendants’ attorney at the trial of 
this case specifically withdrew the defenses numbered 
2 and 3, it will not be necessary to consider the same. 

Briefly stated, on or about the 26th day of July, 
1927, the defendant Frederick Rieder,: being the 
owner of an apartment house, entered into a con¬ 
tract with the appellant, whereby the appellant 
agreed to do certain work on the apartment for 
an agreed price; that such a contract was entered 
into there was no dispute and that the work was 
actually done and the material delivered was not 
controverted, however, some point is made that 
there was no actual labor done and material furnished 
after the 15th day of September, 1927. At this time, 
the testimony shows (R. 23) the work was completed 
on that date with the exception of two apartments 
which the appellant’s workmen were unable to enter 
and that thereafter on the 23rd day of September, 1927, 
the workmen again went to said apartment building 
and were unable to enter the apartment and thaf on 
said date the appellant rendered its bill to Frederick 
Rieder with the notice on the same, “Apartments 201- 
301 to be done later” (R. 24). The notice of lien was 
filed on December 20th, 1927, which is well within the 
three months allowed by Sec. 1238 of the D. C. Code. 
It is not disputed that on the 23rd day of September, 
1927, the work was uncompleted nor is there evidence 
tending to show in any way that the appellant refused 
to complete said work; that on the contrary, it at- 


reasons out- 
that the im- 


tempted to complete its contract, but for 
side of its control was unable to do so; 
provements on the property on the 23rd day of Septem¬ 
ber had not been completed so as to cause the time for 
the filing of notice to commence to run is amply borne 


i 
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out. In the case of the Insurance Company vs. Shedd, 
16 Appeal D. C., at page 156, this Court said: 

“A reasonable construction must be applied in 
all such cases; and the question of completion or 
non-completion should be determined by what the 
common intelligence and the common usage re¬ 
gard as completion, always, of course, with refer¬ 
ence to the provisions of the building contract. At 
the same time we must hold very distinctly that no 
amount of work is too small, the completion of 
which is required, to prevent the consummation of 
a fraud.’’ 

In the above case there remained the installation of 
a down spout and shelves for the books of record of the 
company and a broken window to be replaced and some 
slight alterations; in the present instance there still re¬ 
mained to be done two apartments, the value of the 
work and material on the same being $28.00. The ap¬ 
pellant was bound to do this work and until the same 
was done or its obligation to do the same had been 
released the appellant was liable for the same. 

In reference to the defendant’s contention that any 
lien that might be declared on the property would be 
subordinate to the lien of the present second trust 
holder, namely, John J. Mclnerney, we respectfully 
submit to this Court that Sec. 1245 of the D. C. Code 
amply provides for and refutes this contention. This 
section reads as follows: 

“The lien hereby given shall be preferred to all 
judgments, mortgages, deeds of trusts, liens and 
encumbrances which attach subsequently to the 
commencement of the work upon the building, 
etc.” 
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An attempt has been made by the defendants to prove 
that this second trust is merely a substitute trust for 
the original second trust placed on the property by 
Frederick Rieder at the time he bought the property in 
June, 1927, from John J. Mclnerney. This may or may 

not be true but the records which must be followed 

! 

show that on March 31, 1928, a deed of release was 
executed from Martin J. Mclnerney and William Bra- 
love to James L. Karrick, whereby the deed of trust 
from Frederick Rieder and wife, Edith Rieder, which 
was placed on the property at the time of the original 
conveyance to Frederick Rieder was released, the re¬ 
lease reciting that the indebtedness had been paid. The 
trust that is now sought to be superimposed over the 
appellant’s lien claim was not made until March 31, 
1928, and recorded on the same date, the same being 
made and recorded six months after the work was com¬ 
pleted on the building and three months after the no¬ 
tice of lien had been filed by the appellant. 

This brings us now to the main matter in dispute in 
this case, that is, the question of the proper party 
against whose interest a lien is claimed and upon 
which sole ground the trial Justice stated he was 
dismissing the bill (R. 28). 

The sections of the District Code No. 1237-1238 re¬ 
lating to the right of the contractor to a lien read as 
follows: 


“Sec. 1237. Every building erected, improved, 
added to, or repaired by the owner or his agent, 
and lot of ground on which the same is erected 
being all the ground used or intended to be used in 
connection therewith, or necessary to the use and 
enjoyment thereof, to the extent of the right, title 
and interest at that time existing, of such owner, 
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whether owner in fee or of a less estate, or lessee 
for a term of years, or vendee in possession under 
a contract of sale, shall be subject to a lien in favor 
of the contractor with such owner or his duly au¬ 
thorized agent for the contract price agreed upon 
between them, or, in the absence of an express con¬ 
tract, for the reasonable value of the work and ma¬ 
terials furnished for and about the erection, con¬ 
struction, improvement, or repair of or addition to 
such building, or the placing of any engine, ma¬ 
chinery, or other thing therein or in connection 
therewith so as to become a fixture, though capable 
of being detached: Provided, That the person 
claiming the lien shall file the notice herein pre¬ 
scribed.’ ’ 

*‘Sec. 1238. Any such contractor wishing to 
avail himself of the provision aforesaid, whether 
his cliam be due or not, shall file in the office of the 
clerk of the supreme court of the District during 
the construction or within three months after the 
completion of such building, improvement, repairs 
or addition, or the placing therein or in connection 
therewith of any engine, machinery or other thing 
so as to become a fixture, a notice of his intention 
to hold a lien on the property hereby declared 
liable to such lien for the'amount due or to become 
due to him, specifically setting forth the amount 
claimed, the name of the party against whose in¬ 
terest a lien is claimed, and a description of the 
property to be charged, and the said clerk shall 
file said notice and record the same in a book to be 
kept for the purpose.” 

The contention of the defendants below that the no¬ 
tice fails to specify the proper party for the reason that 
at the time of the filing of the notice of lien, the de¬ 
fendant Frederick Rieder was not the owner of the 
property and therefore had no interest in the same and 
that under Sec. 1238, the District of Columbia code pro- 


13 


viding that the notice should specifically set forth the 
name of the party against whose interest a lien is 
claimed the notice should have named John J. Mcln¬ 
erney, the owner at that time. Before taking up this 
point we beg to call the court’s attention to the de¬ 
cisions of the United States Supreme Court with refer¬ 
ence to the construction of Mechanics ’ lien laws and of 
the case of David vs. Alvord, 94 U. S. 549, and 
Springer Land Association vs. Ford, 168 U. S. 513. 
The Court has held that these statutes are to be liber¬ 
ally construed and are designed to give security to 
those who by their labor, skill and materials, add value 
to their property and in the latter case Chief Justice 
Fuller said: I 


4 ‘Although mechanics’ liens are the creation of 
statute, the legislation being remedial should be so 
construed as to effectuate its object. Substantial 
compliance in good faith, with the requirements of 
the particular law is sufficient. ’ ’ 

The defendants’ whole complaint amounts to the fact 
that the appellant did not search the records to find a 
•subsequent transfer of the property after the comple¬ 
tion of the work and before the notice of lien was filed. 
We desire to call the court’s attention to the fact that 
on the 29th day of June, 1927, John J. Mclnerney was 
the owner of this property, that on June 30, 1927, 
Frederick Rieder was the owner of this property, 
that on November 21, 1927, John J. Mclnerney 
was the owner of this property, that on March 
30, 1928, Charles Hunt was the owner of this prop¬ 
erty, and on March 31, 1928, James L. Karrick was 
the owner of this property; that in addition there were 
several deeds of trust all relating to the same property. 
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We are not contending that any of these instruments 
were recorded prior to the filing of the notice of lien 
with the exception of the deed from Rieder to J. J. 
Mclnerney, but we do say that transfers more nu¬ 
merous than these could occur between the time of 
doing work on a building and the filing of the notice of 
lien, and a contractor, were he obliged to seek the rec¬ 
ord holder of title, would be transformed from a 
builder or material man into a title company. In refer¬ 
ence to the construction of the above-mentioned Sec¬ 
tion of the Code, we respectfully call the court’s atten¬ 
tion to the wording of Section 1237: 

. “Every building erected, improved, added to, or 
repaired by the owner or his agent, to the extent of 
the right, title and interest, at that time existing, 
of such owner, shall be subject to a lien in favor 
of the contractor” (Italics ours). 

Clearly under the wording of this statute the interest 
referred to is the interest existing in the owner at the 
time the work was commenced and not the interest of 
some one who takes the property after the work is 
completed; this is more fully exemplified in section 
1245 of the D. C. code: 

“The lien hereby given shall be preferred to all 
judgments, mortgages, deeds of trust, liens, and 
incumbrances which attach upon the building or 
ground affected by said lien subsequently to the 
commencement of the work upon the building, as 
well as to conveyances executed, but not recorded, 
before that time.” 

It is the appellant’s contention that once the work 
was commenced its right to a lien vested and its right 
to enforce the same against the property could not be 
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defeated by conveyance. Under the statute it was not 
obliged to look to any one other than the owner or was 
it obliged to search the records to find any subsequent 


titleholder to the property. 


If such were the case, it 


would be possible for a person having a valid right to 


a lien, to search the record and find the title to be in the 


owner’s name with whom he had contracted; to do the 


work, and between the time of leaving the Recorder of 
Deeds’ office and arriving at the Supreme Court Build¬ 
ing a deed go on record transferring the property to 
some one else, and because the name of the subsequent 
owner was not in the notice to lose all right he might 
have in looking to the property that his labor and mate¬ 
rial had benefited. 

This question under the present statutes has never 
been decided in our courts. The only District case in 
which this question appears is the case of Lefler vs. 
Forsberg, 1 App. D. C. 36, in which the proposition that 
we have in this case was reversed, in that, the notice of 
lien was filed against the subsequent owner. In that 
case the court held that the notice was valid. However, 
the statute at that time existing did not require the no¬ 
tice to state the name of the party against whose inter¬ 
est the lien was sought. However, the court in that case 
in commenting on an earlier statute which provided 
that suit must be commenced against the owner with 
whom or with whose agent the contract was made 
stated as follows: 


l 

4 4 If the claim for lien had been filed and notice 
given under the law as existing prior to the act 
of Congress of the 2nd of July, 1884, Chapter 143, 
there would have been strong color for the con¬ 
tention of the appellant. For by Sec. 696 of the 
Revised Statutes relating to the District of Colum- 
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bia it was provided that the lien should cease at 
the end of one year after the completion of the 
building, etc., unless before that time an action 
was commenced by the party claiming to enforce 
such lien, ‘against the owner with whom or with 
whose agent the contract was made. ’ This Section 
construed in connection with the preceding section 
693 of the Revised Statutes would seem to have 
required that the claim and notice should have 
been made and directed against the original owner 
with whom the contract was made.” 

And in reference to the provision of this old statute 
in comparison to the present act, we respectfully sub¬ 
mit the present act, providing that the lien should be 
“against the interest at that time existing,” is sub¬ 
stantially the same as “Against the owner with whom 
or whose agent the contract is made.” 

The general law on this question seems well settled. 

Phillips on Mechanics Liens, 3rd Ed., Page 609, Par. 
347, says: 

“Thus, where the law required ‘the name of the 
owner to be given’ the provision was considered to 
be satisfied by mentioning the name of the person 
who was the owner when the work was commenced, 
as the mechanic ought not to be required to name 
any purchaser to whom the property may have 
been sold.” 

And this same proposition is laid down by Jones on 
Liens, 3rd Ed., Par. 1398: 

“It is the name of the person who was the owner 
when the lien attached that is required to be given, 
that is the owner at the time the contract was made, 
the building commenced, or the labor commenced 
to be performed, or the material be furnished. A 
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statement of the name of the owner at the date of 
the claim or certificate of lien is not a compliance 
with the statutes and is insufficient . 9 ’ 

In going through the various state decisions it will 
be found that the state whose form of notice most 
closely follows our own is Rhode Island, where the law 
requires the notice to set forth whose estate in the 
property the said account or demand refers, and that 
statute has been construed by the Rhode Island Courts 
in the case of Chace vs. Pidge, 21 R. I. 70, in which the 
Court said: 

4 ‘Section 7 of the chapter provides ‘that the 
commencement of legal process to enforce the 
liens hereby created shall be the lodging the ac¬ 
count and demand, for which the lien is claimed, in 
the office of the town clerk of the town or towns in 

which the building.is situated, with the 

notice to what building.and to what or whose 

estate in the same said account or demand refers 
except in the city of Providence, where the same 
shall be lodged in the office of the recorder of deeds 
of said city. ’ The question involves the construc¬ 
tion of the words of the statute ‘to whose estate 
in the same said account or demand refers.’ Do 
these words mean the estate of the owner at the 
time the notice is filed, or at the time the lien at¬ 
taches? We think they mean the estate of the 
owner at the time of the commencement of the 
construction, when the lien attaches. Harrison vs. 
Philippi, 35 Minn. 192; Jones on Liens, Par. 1398.” 

| 

The New York law provides that the notice should re¬ 
cite the name of the owner, in this connection we can 
see small difference between the owner and the person 
whose interest is claimed, because the same construc¬ 
tion must be involved in both cases, for if in one case 
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the owner conveys the property to another party he 
can no longer be the owner at the time that the notice 
is filed, any more than as in our case, a person who has 
conveyed the property can have an interest in the samfe 
after the conveyance if our statute is to be interpreted 
and construed in the way set forth by the defendants. 
In the case of Schultz vs. Teichman Eng. Co., 140 N. 
Y. Sup. 429, at page 434, the Court says : 

4 ‘The notice of lien is sufficient when ft recites 
the name of the owner at the time of the making of 
the contract and at the time of completion of same, 
even though after completion of the contract, but 
before filing of the lien, the premises were sold, 
the reason for that being the bringing in of any 
party, after work had been completed in whom 
title may be at that time, whose interest was 
strange to the issue, would not be a necessary 
party in the notice.” Citing Ableman vs. Myer, 
122 App. Div. 470, 106 N. Y. Supp. 978; Parsons 
vs. Moses, 40 App. Div. 58, 57 N. Y. Supp. 727, and 
others. 

This same reasoning is followed is practically every 
court in the country and it seems to be the almost 
unanimous opinion of the commentators and of the 
courts that the notice must be filed in the name of the 
owner at the time of the making of the contract or the 
doing of the work and not against the subsequent pur¬ 
chaser of the property, all holding that it would be un¬ 
fair and an unnecessary hardship to impose upon a 
contractor the burden of following property into 
strange hands when his work on it had been completed 
under its former owner. See 

Harrison vs. Philippi, 35 Minn. 192; 

Sullivan vs. Johns, 5 Whart. (Penn.) 366; 
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Jones vs. Shawhan, 4 Watts and S. 257; 

Thorn vs. Barringer, 81 S. E. 846; 73 W. Va. 618; 
and Lowell Hard Co. vs. May, 149, P. 831; 59 Colo. 
475. 

CONCLUSION. 

In view of the cases cited and the reasonableness of 
this interpretation as applied to our statute; it is re¬ 
spectfully urged that the appellant herein has com¬ 
plied with its requirements. 

No burden has been cast upon the subsequent holders 
by the naming of Frederick Rieder rather than John 
J. Mclnernev. Every defense open to Rieder Was there 
for Mclnemey and he is a party to the suit and in a 
position to do everything that could have been done had 
he been mentioned in the lien. No substantial defense 
has been raised in this cause and it is respectfully sub¬ 
mitted that the appellant, whose material and labor has 
materially enhanced the value of the property, and 
who has sought by legitimate means to protect itself, 
should not be defeated in its right by a construction 
placed upon a statute that tends to defeat its very 
purpose and which if so construed would compel every 
carpenter and laborer doing work to have a title 
search made before he could in any way be certain that 
after laboring he would not be protected from loss. 

The appellant herein has performed its work. It has 
taken the measures prescribed by Congress to protect 
itself and it is now entitled to the reward of its labor 
and to have a lien declared against the property and to 
have the same sold subject to the first trust thereon and 
out of the proceeds to be paid for the material and labor 
used on the building. It is respectfully submitted that 
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the decree of the lower court dismissing the Bill of 
Complaint should - be reversed and the appellant 
granted the relief prayer for. 

Respectfully submitted, 

Charles E. Ford, 

Bernard L. Grove, Jr., 
Attorneys for Appellant . 
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IN THE 


Court of Appeals, BStrict of Columbia 

April Term, 1930. 


No. 5205. 


Chamberlain Metal Weather Strip Co., Inc., 
a Corporation, Appellant, 


vs. 


James L. Karrick, et al., Appellees . 


BRIEF FOR APPELLEES. 


STATEMENT OF FACTS. 


being the 


On June 30, 1927, John J. Mclnerney, 
owner of premises improved by an apartment house, 
known for purposes of assessment and taxation as 
Lots 18 and 19 in Square 2069, subject to a first deed 
of trust of $130,000 (not $30,000 as stated at p. 2 of 
appellant’s brief), sold the property to Frederick 
Rieder, taking back a purchase money second deed of 
trust of $67,500. 
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On July 26, 1927, Rieder contracted with the ap¬ 
pellant for weather-stripping the apartment house at 
a cost of $950. On September 15, 1927, appellant 
completed all of the work which it ever performed 
under the contract, though no work had then or ever 
has been done on two of the apartments. (Rec. p. 
23) On September 23, 1927, a workman was sent to 
the property to finish the work but he reported that 
he was unable to get into the apartment. (Rec. p. 23) 
Accordingly, on September 23, 1927, the appellant 
prepared a bill for the work in which it deducted 
from the contract price the sum of $28 for “ apart¬ 
ments 201 and 301 to be done later”. (Rec. p. 24) 
The record shows no later attempt to ever do the 
work on these two apartments, or any part of the 
same. 

Rieder defaulted in payment of the interest on his 
second deed of trust and in payment of taxes on the 
property, and by deed dated November 21, 1927, and 
recorded November 26, 1927, he reconveyed the prop¬ 
erty to Mclnerney, the deed expressly reciting that 
the conveyance was 4 4 subject to building restriction 
lines and covenants of record, to a first deed of trust 
of record in the sum of $130,000, and to a second deed 
of trust of record securing the unpaid balance of the 
original sum of $67,500 with covenants of special 
warranty and to execute further assurances”. (Rec. 

p. 21 ) 

The uncontradicted testimony of Mclnerney shows 
that at the time of the sale to Rieder the consideration 
from the latter, in addition to the second trust of 
$67,500, consisted of certain second trust notes on Vir¬ 
ginia property and a house and lot in Clarendon, Va., 
the face value of which notes, including the estimated 
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equity in the Virginia house and lot, amounted to 
about $22,000, that Mclnerney paid to the broker who 
negotiated the sale to Rieder the sum of $2315 in 
cash and conveyed to him the house and lot in Clar¬ 
endon, and that the amount realized by Mclnerney 
from the Virginia notes and real estate did not equal 
the aggregate of the commissions paid by him on the 
sale to Rieder and the accrued taxes and interest in 
arrears at the time of the reconveyance by Rieder. 
(Rec. pp. 25-6) j 

Thereafter, on December 20, 1927, appellant filed 
its so-called notice of intention to hold a lien on the 
property in the sum of $922 4 6 under and by virtue of 
a contract with F. Rieder dated July 26, 1927”, the 
notice stating the intention “to hold a mechanic’s lien 
against the interest of Frederick Rieder” in the prop¬ 
erty. (Rec. p. 7) 

Thereafter, on March 23, 1928, and without knowl¬ 
edge of the filing of the said notice, Mclnerney con¬ 
tracted with James L. Karrick to exchange the prop¬ 
erty described in the bill for certain other properties, 
such contract reciting among other things that the 
property to be conveyed by Mclnerney should be sub¬ 
ject to a first deed of trust of $130,000 and to a sec¬ 
ond deed of trust of $38,000, which Karrick assumed 
and agreed to pay at the rate of $500 per month on 
principal together with interest at 6% payable 
monthly until paid, the said second deed of trust to 
contain a clause allowing a new first trust to be 
placed at any time, amount and rate of interest not 
to exceed the then existing first trust. (Rec. pp. 26-7) 

Pursuant to the Karrick contract Mclnerney con- 
veyed the property to Hunt by deed dated March 30, 
1928, Hunt giving back $38,000 of second trust notes, 
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and conveying the property to Karrick by deed dated 
March 31, 1928 (Rec. p. 27), which deed to Hunt, and 
deed of trust from Hunt to Martin Mclnerney and 
William Bralove, as Trustees, w T ere both recorded 
March 31, 1928, and which deed from Hunt to Karrick, 
as well as the release of the $67,500 second trust, were 
both recorded April 5, 1928. (Rec. p. 21) 

The uncontradicated testimony of Mclnernev fur- 

•/ * 

ther discloses that at the time of the making of the 
contract with Karrick on March 23, 1928, Mclnerney 
has no knowledge of the filing of the appellant’s no¬ 
tice and when he did first learn thereof just prior to 
the transfer of title to Hunt in connection with the 
consummation of the exchange with Karrick, the con¬ 
tract with the latter had already been made and it 
was impracticable because of the differences between 
the Rieder $67,500 second deed of trust and the 
Hunt-Karrick $38,000 second deed of trust to consum¬ 
mate the Karrick contract in any other way than by 
formally releasing the Rieder trust and placing upon 
the property a new trust in conformance with the 
Karrick contract. (Rec. p. 27). It was of course 
necessary that the release recite that the released in¬ 
debtedness had been paid. This recital vras mere mat¬ 
ter of form. 

The uncontradicted testimony of Mclnernev fur- 

•f •/ 

ther shows that both the Rieder $67,500 second trust 
notes and the Hunt-Karrick $38,000 second trust notes 
were actually purchase money notes. (Rec. p. 27) 
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ARGUMENT. 

Two main questions arise on this appeal. ! 

I. Was a valid lien ever acquired by appellant? 

II. If it did acquire a lien, is that lien to have pref¬ 
erence over the deed of trust executed by Hunt to se¬ 
cure Mclnerney in the sum of $38,000? 

I. 

Was a valid lien ever acquired by appellant? 

Section 1238 of the Code requires that the notice of 
lien be filed “within three months after th^ comple¬ 
tion of such building, improvement, repairs or addi¬ 
tion.’ ’ Appellant’s witness Gardiner, superintendent 
of construction, testified that on September 115, 1927, 
all work on the apartment house had been completed 
with the exception of two apartments and he could 
not say that any installation was actually done after 
September 15th, that on September 23rd he sent a 
workman to finish the work, but the workman re¬ 
ported he was unable to get into the apartment. (Rec. 
p. 23) That is the only testimony in the qase as to 
the time of the completion of the work. It is evi¬ 
dent, therefore, that the work for which the lien is 
claimed was actually completed on September 15th. 
The notice of lien was filed on December 20th, and 
only covers the work which was complete on Septem¬ 
ber 15th. 

Appellant contends that the work was not com¬ 
pleted until September 23rd, within the meaning of 
Section 1238 of the Code. That section requires the 
filing of the notice within three months “ after the 
completion” of the work—not after completion of the 
contract. No work was done after September 15th. 
If appellant’s contention be sound, the work has not 
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yet been completed, and a notice of lien could be filed 
todav, or at anv time in the future. It is submitted 
that the notice was not filed in time and no valid lien 
was ever acquired. See Harper v. Galliher & Hugely, 
Inc., et al., 58 App. D. C. 252. 

Paraphrasing the language of this Court in Al- 
baugh v. Litho-Marble Co., 14 App. D. C. 113, 121, the 
appellant on September 15, 1927, finished its work 
as well as it could have done under the circumstances, 
and there was reason for those dealing with Rieder, 
including Mclnerney, to assume that the work had 
been finished on September 15th, nor is it shown that 
Mclnerney had any knowledge of the filing of the so- 
called notice of lien on December 20th, but to the con¬ 
trary his uncontradicted testimonv shows that he did 
* * 

not until after the making of his contract with Kar- 
rick on March 23, 1928. (Rec. p. 27) 

Even had the notice been filed in time, the question 
of its sufficiency to create a valid lien remains for con¬ 
sideration. 

The notice of lien stated, “we intend to hold a 
mechanic’s lien against the interest of Frederick 
Rieder.” (Rec. p. 7) The notice was filed on De¬ 
cember 20, 1927, and on that day John J. Mclnerney 
was the owner of the property. Reider had conveyed 
the property to Mclnerney by deed dated November 
21, 1927, and recorded November 26, 1927—almost a 
month before the filing of the notice, his deed reciting 
the conveyance to be “subject * * * to a second deed 
of trust securing the unpaid balance of the original 
sum of $67,500 with covenants of special warranty and 
to execute further assurances.” (Rec. p. 21) Rieder 
had no interest in the property when the notice was 
filed. Section 1238 of the Code requires the notice to 
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specifically set forth 4 ‘the name of the party against 
whose interest a lien is claimed. 77 Can the notice be 


effective to create a lien on the property i when it 
claims a lien against the interest of one who has no 


interest? Appellant contends that the interest re¬ 
ferred to by the Code is the interest existing in the 
owner at the time the work was commenced. But the 


statute does not say that, and appellant is not here 
claiming a lien against the interest of Riederi Rieder 
had lost what interest he had before the notice was 
filed, and appellant is actually claiming a lien against 
the interest of Mclnerney. 

Considering the context in which Section 1238 is 
found, there can be no question whatever but that 
44 the name of the party against whose interest a lien 
is claimed 77 is the name of the party holding the in¬ 
terest at the time the notice of lien is filed! A sim¬ 
ilar lien is given to any person directly employed by 
the original contractor upon 4 4 filing a similar notice 
with the Clerk of the Supreme Court of the District 7 ’ 
(sec. 1239), and serving the same 44 upon the owner 
of the property upon which the lien is claimed 77 (Sec. 
1241). See also Sections 1242, 1243, 1244, 1246, 1257 
and 1258. I 


After the filing of notice of lien, or after suit 
brought to enforce same, the lien may be released 
under the provision of Sections 1254 an4 1255 by 
which it is provided that 4 4 the owner * * ■* may be 
allowed to pay into Court the amount claimed by the 
lienor * * * or he may file a written undertaking 77 
which shall not be approved by the Court 4 4 until the 
complainant shall have had at least two days 7 notice 
of the defendant 7 s intention to apply to the Court 
therefor 77 . 
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At pp. 14 and 16 appellant quotes the language of 
Section 1237 prescribing “the extent of the right, 
title and interest” which “shall be subject to a lien”, 
and argues that this language defines the subject 
matter of the notice required to be given, but Section 

1237 has no relation whatever to the notice, Section 

1238 alone dealing with it and prescribing its essen¬ 
tial requisites. Nevertheless, at page 16, the appel¬ 
lant claims that this language of Section 1237 is 
substantially the same as the language of Section 
696 R. S. D. C., providing that the lien should cease 
at the end of a year “unless before that time an 
action was commenced by the party claiming to en¬ 
force its lien ‘ against the owner with whom or with 
whose agent the contract was made’ ”. The un¬ 
soundness of this contention is apparent, for here 
again Section 1237 deals with the extent of the lien 
without any reference to the procedure to be followed 
in acquiring or enforcing it, while the section of the 
Revised Statutes mentioned relates only to the pro¬ 
cedure in Court for the enforcement of the lien. 

Appellant at page 13 of its brief insists that me¬ 
chanic’s lien statutes are to be construed liberally, 
quoting from the case of Springer Land Association 
v. Ford , 168 U. S. 513. It, however, fails to complete 
the last sentence of the quotation. The omitted part 
is, “and the test of such compliance is to be found 
in the statute itself.” We submit that, when the no¬ 
tice here involved is tested by that rule, there was 
no compliance with the statute. 

This Court, in the case of Fidelity Storage Corp. v. 
Trussed Concrete Steel Co., 35 App. D. C. 1, said 
at pp. 9, 10, 11-13, 14: 
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‘‘It is insisted that the notice is fatally defec¬ 
tive in that it does not contain ‘the name of the 
party against whose interest a lien is claimed. ’ 
It is apparent that, under the statute, three es¬ 
sential averments are necessary to constitute a 
valid notice. These are, first, the amount 
claimed; second, the name of the party against 
whose interest the lien is claimed; and,I third, a 
description of the property to be charged. 

“ * * * The performance of the work, or the 
furnishing of the materials, gives merely a right 
to acquire a lien. The statute prescribes the 
steps necessary to perfect it. * * * 

“ * * * we think it is essential, in : order to 
acquire a valid lien, that there should be a com¬ 
pliance with all the material requirements of the 
statute. The act of Congress of July 2, 1884 
(23 Stat. at L. 64, chap. 143), formerly in force 
in this District, required that the notice of lien 
should only set forth a description of the prop¬ 
erty and the amount claimed. It could not be 
contended that, under this statute, a valid lien 
could have been established where one of these 
essential allegations was omitted. With the en¬ 
actment of the Code, an additional requirement 
was inserted in the statute, to the effect that the 
notice should also state ‘the name of the party 
against whose interest a lien is claimed.’ It will 
be observed that this does not require, : as in the 
statutes of some of the states, that the notice 
shall, in all cases, state the name of the owner 
of the property. It is only required here when 
the lien is claimed against his interest. If the 
interest of the owner was the only one against 
which the lieu could run, the mention of his name 
in the caption might be held sufficient, but even 
this, as we shall have occasion to observe later, 
is very doubtful. But where the lien may run 
against any one of three distinct interests, and 
the statute requires the party whose interest is as- 
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sailed to be named in the notice, certainly the 
mere naming of the owner in the caption, without 
reference in the body of the notice to whose inter¬ 
est is sought to be held under the lien, would be 
insufficient even to hold the owner. 

***** 

“In Hoffman v. Walton, 36 Mo. 619, where the 
court was considering a statute requiring that the 
notice should contain the names of both the owner 
and the principal contractor, it was said: ‘Now, 
the law under consideration requires that the 
statement tiled shall include a true account, with 
all just credits given; a description of the prop¬ 
erty, so that it can be identified, with the name of 
the owner or contractor, or both if known; and 
that it shall be verified by affidavit. These all 
constitute the elements essential to securing the 
lien. We cannot say that one of the constituent 
parts is more matter of substance than another. 
The language seems plain and unambiguous, and 
we are not permitted to impair its force or fritter 
away its meaning by construction.’ 

“The requirement that the party against whose 
interest a lien is claimed shall be named in the 
notice is a material requirement of the statute. 
The reason for this declaration in the notice can 
be easily gleaned from the context. Sec. 1237 
of the Code (31 Stat. at L. 1384, chap. 854) per¬ 
mits a lien to be asserted against a lessee for a 
term of years or a vendee in possession under a 
contract of sale. Thus a lien may be filed against 
the interest of a person having a less estate in 
the property than the owner. Since the Code 
provides for a sale of the interests of persons 
other than the owner, it becomes imperative that 
the party should be named in the notice against 
whom the lien is claimed. The reason for plac¬ 
ing this requirement in the statute becomes quite 
apparent when considered in connection with the 
context. 
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“The notice in the present case contained the 
requirements of a notice under the act of 1884, 
and no more. To hold it sufficient under the pres¬ 
ent statute would be to declare that these sec¬ 
tions of the Code add nothing to the former act, 
and that Congress, in enacting the present stat¬ 
ute, did a vain thing. Inasmuch as this notice is 
filed for the benefit of the public, it becomes 
highly important that it should, on its face, 
clearly state the interest sought to be held under 
the lien. The notice of lien in this case states 
that the amount claimed is due for labor and 
materials furnished ‘under and by virtue of a 
contract with James L. Karrick.’ It might well 
be inferred, from the notice, that Karrick was 
‘the party against whose interest a lien is 
claimed. ’ j 

‘ ‘ The rule is well settled that a compliance with 
the statutory requirements is necessary, in order 
to secure a valid and enforceable lien. This court 
in a very recent case (James B. Lambiie Co. v. 
Bigelow, October term, 1909, ante, 49)* in con¬ 
struing the sections of the Code relating to me¬ 
chanics ’ liens, speaking through Mr. Justice 
Robb, said: * * * ‘While the statute creating 
such a lien is to be reasonably construed so as to 
effectuate, if possible, the legislative intent, we 
are not at liberty to excuse those who would claim 
its protection from the performance of precedent 
conditions. ’ ” 


The foregoing case declares that “three 


essential 


averments are necessary to constitute a valid notice ”, 
one of which is “the name of the party against whose 
interest the lien is claimed”; that “it is essential 
in order to acquire a valid lien, that there should be 
a compliance with all the material requirements of 
the statute”, and the naming of the party against 
whose interest the lien is claimed is declared to be 



12 


not only material but an essential requirement. The 
Courts “are not permitted to impair” the force of 
the statutory language or to “fritter away its 
meaning by construction.” “A compliance with the 
statutory requirements” is “necessary in order to 
secure a valid and enforceable lien,” and the Courts 
“are not at liberty to excuse those who would claim 
its protection from the performance of precedent 
conditions.” 

Certainly, the appellant has not brought itself 
within this decision. It has not complied with the 
statute. : It did not file its notice in time and it did 
not name the party against whose interest the lien 
was claimed. 

At page 10 appellant quotes from the case of In¬ 
surance Co. v. Shedd, 16 App. D. C. 156. In order 
to understand what this Court really said on the sub- 
ject in that case it is necessary to make a longer ex¬ 
cerpt from the opinion than is quoted by the appellant, 
and we therefore respectfully invite attention to the 
following: 

“There is a preliminary question of fact pre¬ 
sented in this case respecting the time of the 
completion of the building mentioned in the pro¬ 
ceedings. It is claimed on behalf of the appellant 
that it was substantially finished and complete 
at the time at which the last payment was made, 
September 24, 1896. On behalf of the appellees 
it is claimed that several things then remained 
undone which were required by the contract be¬ 
tween the builder and the owner, and that the 
work of construction was not then complete. 

“Undoubtedly it is matter of common experi¬ 
ence that, in the construction of houses which 
are supposed to have been completed, many de- 
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tails of minor importance have often been neg¬ 
lected or overlooked. Of course, strictly speak¬ 
ing, no work can be regarded as finished and 
complete when the slightest thing required by the 
contract has been left undone. Until the last nail 
has been driven, and every key has been fitted, 
and the minutest detail has been arranged, no 
work can be said to have been fully completed. 
And yet here, as elsewhere, by common usage, the 
maxim ‘ De minimis non curat lex’ must apply. 
It can not be that, because two or three months 
after a building has been delivered to the owner 
and accepted by him it is discovered, for example, 
that a cord has been omitted from a window sash, 
and the builder is called upon to furnish it, 
therefore the work of construction is to be re¬ 
graded as so far incomplete as to keep open or 
revive the right of filing notices of mechanics’ 
liens by those who have had no connection with 
the omitted detail. A reasonable construction 
must be applied in all such cases; and the ques¬ 
tion of completion or non-completion should be 
determined by what the common intelligence and 
the common usage regard as completion, always, 
of course, with reference to the provisions of the 
building contract. At the same time we must 
hold very distinctly that no amount of work is 
too small, the completion of which is required, to 
prevent the consummation of a fraud; 

“But we are not required in the present case 
to be astute in the determination of the condition 
of this work on the 24th day of September, 1896. 
For it is very clear to us from the testimony that 
the building was not then completed According 
to the contract, and that work of considerable 
value remained to be done. There was a down¬ 
spout to be placed on the front of the building 
at a cost of $14 or $15; there were iron shelves 
to be placed in the vault for the books of record 
of the company , a broken plate-glass window to 
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be replaced, the mosaic work of the floor to be 
cleaned and rubbed or polished, some slight al¬ 
teration or improvement in the marble work on 
the front of the building, some gas fixtures to be 
hung, and possibly some other minor things to 
be done. The cost or value of all these things in 
the aggregate does not appear; but clearly it was 
not trifling or inconsiderable, and they were all 
required by the contract. Until they were done 
we can not regard the building as completed in 
the sense of the mechanics’ lien law so as to 
affect the rights of the subcontractors in this 
case. We are of opinion that, for the purposes 
of this suit, the building was not complete until 
after the filing of all the notices of lien. (Italics 
ours.) 

“But in the view which we take of this case it 
is unimportant whether the building was com¬ 
pleted or not on September 24, 1896.” 

Here, there is no attempt to consummate a fraud. 
Here, the work involved consists of repairs while in 
the Shedd case it consisted in the erection of an 
entire building. In that case, the excerpt above 
quoted by us, as well as that quoted by the appellant, 
amounts to no more than a dictum in view of the last 
sentence of our excerpt, namely, “it is unimportant 
whether the building was completed or not on Sep¬ 
tember 24, 1896.” Here, the work for which the 
mechanic’s lien is claimed was unquestionably com¬ 
pleted on September 15, 1927, while there the lien was 
claimed for the construction of an entire building 
which could not be complete until all of the work of 
construction was finished. 

Contrast appellant’s statement at p. 10 that in the 
Shedd case “there remained the installation of a 
downspout and shelves for the books of record of the 
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company and a broken window to be replaced and 
some slight alterations’’ with what this Court said on 
the subject as italicized in the foregoing excerpt. 


Appellant on pages 15-16 of its brief cites the case 
of Lefler v. Forsberg, 1 App. D. C. 36. This case is 
quite contrary to appellant’s contention. The Court 


there pointed out that prior to July 2, 1884, 


the stat¬ 


ute required the action to be against 4 4 the owner with 


whom or with whose agent the contract was made”; 


but the statute passed on that day required notice to 
be filed of the “intention to hold a lien upon the prop¬ 
erty declared by this act liable to such lien for the 


amount due or to become due to him, specifically 
setting forth the amount claimed.” And under the 
latter statute, the Court held that it was not neces¬ 
sary for the claim to name the former owner with 


whom the contract was made, but proper to name the 
owner of the property at the time the right; to assert 
the claim accrued. The Court said: 


“The proceeding to fix and enforce the lien is 
in its nature a proceeding in rem ; and one of 
the greatest objects of the law is to furnish to 
all concerned and interested in the j property, 
record notice of the extent of the claim and the 
intention to enforce a specific lien therefor.” 


Thus there have been three different statutes relat¬ 
ing to mechanic’s liens in this District since prior to 
1884. The first required that the action be against 
the owner with whom the contract was made; the 
second did not require the notice to name the owner 
with whom the contract was made, or, indeed, any 
one, but required a notice of the intention to hold a 
lien on the property, specifically setting forth the 
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amount of the claim; and the present statute requires 
the notice to specifically state the amount claimed, 
description of the property, and “the name of the 
party against whose interest a lien is claimed.’* It 
is now not necessary to name the owner with whom 
the contract was made, as was required by the first, 
nor can a notice be filed without naming some one, as 
possible under the second, but there must be named 
the party whose interest is sought to be affected by 
the lien. Was Rieder that party? He had no inter¬ 
est to be affected. He had no concern with the prop¬ 
erty. Notice to him of a lien served no purpose, and 
certainly was not notice to Mclnerney. Yet the case 
last cited says that the great object of the law is to 
furnish record notice to “all concerned and inter¬ 
ested in the property.” The plain words of the stat¬ 
ute require that the notice name Mclnerney, the 
party against whose interest appellant intended to 
claim a lien, and the party against whose interest 
appellant now seeks to enforce it. 

The notice in this case naming Rieder instead of 
■Mclnerney, and which was filed after the former had 
conveyed to the latter, operated as notice to no one 
in interest, and consequently failed to serve the pur¬ 
pose intended by the statute, for, as we have already 
seen, this Court has said in Fidelity Storage Corpo¬ 
ration v. Trussed Concrete Steel Co., 35 App. 1, 12: 

“Inasmuch as this notice is filed for the benefit 
of the public, it becomes highly important that it 
should, on its face, clearly state the interest 
sought to be held under the lien.” 

Confessedly there was no service upon Mclnerney 
nor anything more than constructive notice. But 
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provisions for constructive notice must be strictly 
construed and must be followed literally. 

i 

Thompson v. Tanner, 53 App. D. C. 3j 6. 

N. Y. Cont. Jewel Filtration Co. v. Karr, 31 
App. D. C. 459, 465. 

Hunt v. Wickliffe, 2 Pet. 201, 214-15. 

Galpin v. Page, 18 Wall. 350, 369, 372.: 

Boswell Lessee v. Otis et al., 9 How. 336, 348, 
350 (quoted and followed in Lynchburg Inv. 
Corp. v. Rudolph, 40 App. D. C. 129, 134). 

Morse v. United States, 29 App. DJ C. 433, 
441-2. 

Appellant on page 18 of its brief asserts that prac¬ 
tically every court in the country holds that it is the 
owner at the time the work is done who is to be named 
and not the owner at the time the lien is filed. First 
inviting attention to the fact that the statutes vary 
in each jurisdiction and that the question in each case 
must be tested by the particular wording of the local 
statute, the following cases are given as examples of 
courts holding otherwise than as stated by appellant. 

In Corbett v. Chambers, 109 Cal. 178, 180-181, the 
court said: 

“In the absence of any qualifying term, a stat¬ 
ute must be interpreted according to the natural 
import of its language. There is no limitation 
upon the term ‘owner’, as used in the above sec¬ 
tion of the code, nor does it refer to the owner 
with whom the contract for the improvement was 
made, or to the owner at any other time than at 
the date of the filing of the claim. To hold that 
the notice must state the name of the 4 owner’ who 
originally entered into the contract under which 
the work was done would be to require something 
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of the claimant which the statute has not re¬ 
quired; and to hold that a statement of the name 
of the owner at the time of filing his claim is in¬ 
sufficient would be to deprive him of a lien when 
he has fully complied with the requirements of 
the statute. The object of requiring the claim to 
be filed in order to perfect the lien is to give 
notice of the lien to those interested in the prop¬ 
erty upon which it is claimed, and, as the owner 
at the time of filing the claim is the party to be 
affected thereby, rather than one who has parted 
with the property subsequent to the making of 
the original contract, it is reasonable to suppose 
that the legislature intended the name of the 
owner at the time the claim is filed rather than 
that of any previous owner.” 

In Robinson-Slagle Lumber Co. v. Rudy, et al., 156 
La. 174, 180-181, the court said: 

“A lien or privilege exists only by virtue of 
some statute creating it, and can be acquired only 
by complying strictly with the terms of such stat¬ 
ute; and this statute requires that the statement 
should set forth the name of the owner . 

“But the owner so meant is the owner at the 
time the statement is filed for recordation, and 
not one who has parted with the title before that 
time, (cits.)” 

In Waters v. Johnson, 134 Mich. 436, 439, the court 
in holding that the name of the owner means the name 
of the owner at the time the claim for lien is made, 
said: 


“The evident purpose of the statute is to give 
notice to the party most vitally interested that a 
lien is asserted against his property. We cannot 
suppose that the law contemplated so futile a 
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proceeding as a notice to one who has no interest 
whatever in the property, simply because he once 
had an interest therein.” 

In Williamette Lumbering Co. v. McLeod, 27 Ore. 
272, 276, the court said: 


“It is contended that Charles K. Henry, being 
the legal owner of said property when the con¬ 
struction of the said building was commenced, 
was the proper person to be named in the notice 
as the owner thereof, and that the statement 
that Lydia Henry was the owner renders the lien 
void. It is the building which should be charged 
with the lien, and the notice of such lien should 
state the name of the owner at the time the lien 
is filed, either directly or by necessary influence.’’ 

In Derrickson v. Edwards, 29 N. J. L. 468, 471-472, 
the statute required that the lien claim should con¬ 
tain, among other things, “the name of the owner or 
owners of the land, or the estate therein, on which the 
lien is claimed,” and also the name of the person 
who contracted the debt. The court said: 


“The claim in this case names Mr. Derrickson 
as the person who contracted the debt, and 
Messrs. Seymour and Sage as the owners in fee 
of the land on which the lien is claimed. 

“The lien claim was correctly made out, unless 
the act requires that the person who was the 
owner when the work was done should be stvled 
owner at the time of filing the claim, instead of 
the person or persons who became purchasers 
intermediate between the commencement of the 
work and the filing of the claim. 

“It would seem to be consistent with principle, 
that the party holding title at the time the lien is 
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attempted to be enforced should have notice of 
the encumbrance by being made a party to the 
legal proceeding. ’ ’ 

To the same effect, see Collins v. Snoke, 9 Wash. 
566, 570, where the court said: 

“The object evidently is to give notice to the 
owner of the claim against his property.” 

As appellant has cited certain text writers with 
the statement that the general law seems to be well 
settled in accordance with its contention, we, perhaps, 
may be pardoned for quoting the following from 40 
Corpus Juris, 228, under the title of “Mechanics’ 
Liens’’: 

“In case there has been a change of ownership, 
the rule obtaining in a majority of jurisdictions 
is that the person to be named as owner is the one 
who owns the property at the time when the 
claim of lien is made or filed, and the claim is 
sufficient if it names such person only.” 

For this statement, eases are cited from California, 
Colorado, Louisiana, Massachusetts, Michigan, New 
Jersey, Oregon, Wyoming, Minnesota, Missouri and 
Arkansas. 

It is not even accurate to say that the cases cited 
by appellant represent the minority view, for they 
are all readily distinguishable, turning upon the lan¬ 
guage of the local statute in each case. They are 
from Rhode Island, New York, Minnesota, Pennsyl¬ 
vania, West Virginia and Colorado. 

The Rhode Island case of Chace v. Pidge, 21 R. I. 
70, quoted at page 17, arose under a statute provid- 
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ing that the notice should state “to what building 
and to what or whose estate in the same” the claim 
to lien refers. The Rhode Island Court held 1 that the 
words “to whose estate in the same said account or 
demand refers” means “the estate of the owner at 
the time of the commencement of the construction, 
when the lien attaches” making this ruling: because 
sec. 10, cap. 206, of the local law “provides that on 
the filing of petition for lien the Clerk shall issue a • 
citation to the owner of the property and, to each 
and every person having a conveyance thereof or 
any part thereof on record, to appear and show cause, 
etc.” It is apparent that this construction was neces¬ 
sary under the Rhode Island law, as otherwise the 
owner at the time of the making of the contract would 
be the only title holder thence to the time of : suit who 
would not be given notice of the proceeding, though he 
would be the only one against whom a deficiency 
judgment could possibly be entered. j 

The New York cases, considered by the appellant 
at pp. 17-18 arose under a statute providing that “a 
failure to state the name of the true owner or con¬ 
tractor, or mis-description of the true owner, shall 
not affect the validity of the lien”, and even under 
this statute it has been held that “the word ‘failure’ 
as used in the said provision means an unsuccessful 
attempt, not an intentional omission to name the true 
owner.” Ableman v. Meyer, et al., 122 N. Y. Supp. 
470, which is one of the appellant’s citationsDe Klvn 
v. Gould, 165 N. Y. 282. 1 

Harrison v. Philippi, 35 Minn. 192, cited at page 18, 
is as foreign from the issue here as anything could 
possibly be. The Minnesota statute required that the 
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notice of lien shall state the name of the owner of 
the property “at the time said contract was entered 
into, and said labor was performed and said material 
was furnished.” Clark v. Schatz, 24 Minn. 300, 303; 
Keller v. Houlihan, 32 Minn. 486; Anderson v. Knud- 
sen et al., 33 Minn. 172. The appellant’s case of 
Harrison v. Philippi cited the three Minnesota cases 
just mentioned and was decided solely upon their au¬ 
thority. 

The Pennsylvania statute requires only that the 
name “of the owner or reputed owner” be given. 
Sullivan v. Johns, 5 Whart. 366, cited at page 18. 

The West Virginia case of Thorn v. Burringer, 73 
W. Va. 618, cited at page 19, does not state the terms 
of the local statute and we have not been able to find 
the same. 

The Colorado statute under which was decided the 
case of Lowell Hardware Co. v. May, 59 Colo. 475, 
cited at page 19, is somewhat similar to the Pennsyl¬ 
vania statute requiring simply “the name or names of 
the owner or owners or reputed owner or owners of 
the property, or in case such name or names be not 
known to him a statement to that effect.” But the 
May case did not consider at all the question as to the 
time of ownership or reputed ownership. That ques¬ 
tion was, however, decided adversely to the appellant 
in the case of Sprague Investment Co. v. Mouat Lum¬ 
ber Co., 14 Colo. App. 107, 119, where the Court said: 

“It seems tolerably well settled that the owner 
at the date the lien is filed is the owner who is to 
be named as the person charged. This matter 
was the subject of a very considerable discussion 
in this court and as a result of the authorities 
we reached this conclusion, (cits.) According 
to the record Osborn was undoubtedly the owner 
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and held the legal title at the time of the com¬ 
mencement of the suit, subject to various and 
divers incumbrances which had been placed on 
the property. According to these authorities 
then he ought to have been named as such, and 
not having been named as the owner, the lien 
statement must necessarily be defective and in¬ 
valid as against these subsequent incumbrances 
and grantees.” 

When the appellee Karrick purchased the property 
there was no claim of lien tiled against his immediate 
grantor, Mclnerney, nor was there any notice of lien 
tiled against Rieder, through whom Mclnerney ac¬ 
quired title, at any time while Rieder held title. 
Surely neither Karrick’s title nor Mclnerney’s notes 
are subject to a notice tiled against Rieder after 
Rieder has conveyed the land to Karrick’s grantor. 

n. 

i 

Even disregarding all of the foregoing, however, 
and considering for the sake of argument that a 
valid lien was acquired by appellant, it remains to 
consider whether that lien has preference over the 
deed of trust executed by Hunt to Mclnerney in the 
sum of $38,000. 

When Rieder contracted with the appellant, the 
property was subject to a first trust of $130,000 and 
to a second trust of $67,500. Appellant knew or was 
bound to know that any claim it might secure by way 
of mechanic’s lien would be subject to these two 
trusts. When the work was completed on September 
15, 1927, the situation was the same. It so continued 
when the supposed notice of lien was filed on Decem¬ 
ber 20th. The $67,500 trust was not released until 
April 5th of the following year. 
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It may be as well to note in this connection, in the 
first place, that Section 1245 of the Code provided as 
follows: 

“The lien hereby given shall be preferred to 
all judgments, mortgages, deeds of trusts, liens, 
and incumbrances which attach upon the building 
or ground affected by said lien subsequently to 
the commencement of the work upon the building, 
as well as to conveyances executed, but not re¬ 
corded, before that time, to which recording is 
necessary, as to third persons; except that noth¬ 
ing herein shall affect the priority of a mortgage 
or deed of trust given to secure the purchase 
money for the land, if the same be recorded with¬ 
in ten days from the date of the acknowledgment 
thereof * * 

The release of the $67,500 was a conveyance, and 
since conveyances not recorded until after the acqui¬ 
sition of the right to a lien cannot be effective against 
the same, logically speaking at least a release not 
recorded when the right to lien arises should not af¬ 
fect the lien itself. The Reider trust was still in 
existence on March 23, 1928, when Mclnernev con¬ 
tracted to sell the property to the appellee Karrick. 
The contract with Karrick provided that the prop¬ 
erty should be sold subject to the original first deed 
of trust and subject to a second deed of trust of 
$38,000 which Karrick assumed to pay. (Rec. p. 26.) 

Both of the second trusts, that given by Reider for 
$67,500 and that given by Hunt for $38,000, were ac¬ 
tually purchase money trusts (Rec. p. 27), and were 
recorded within ten days from the date of the acknowl¬ 
edgment thereof. (Rec. p. 21) It would hardly 
seem necessary to say anything in this connection 
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further than to refer to quoted Section of the Code. 
Its language seems to be conclusive. Nevertheless, 
under the facts of this case, and even in the absence 
of the statutory provision quoted, Mclnernev as the 
holder of the $38,000 of second trust notes is clearly 
entitled to be subrogated at least to the extent thereof 
to the security of the preceding $67,500 trust which 
was on the property when the contract was made, 
when the work was done, and when the notice was 


filed. 


Mclnerney sold to Rieder, taking back a second 
deed of trust of $67,500 representing purchase money. 
Rieder defaulted and reconveyed to Mclnerney, sub¬ 


ject to that said second deed of trust. Mclnerney 
thereafter sold to Karrick, the te'rms of the contract 
calling for a second deed of trust to Mclnerney, rep¬ 
resenting purchase money, of $38,000. In order to do 
this, the trust of $38,000 was placed and the $67,500 
trust was then released. The terms of the two 


trusts were irreconcilable. Admittedly the supposed 
lien of appellant was subject to the $67,500 trust; 
and it is respectfully submitted that when the $38,000 
.trust was substituted for the $67,500 trust ■ the sup¬ 
posed mechanic’s lien was likewise subject to that 
trust. That the mere substitution of securities does 
not open the way for other liens to come in, is well 
settled by the authorities. ; 

In United States v. Grover, 227 Fed. 181, 183, the 
Court said: 


“That equity ignores mere form and looks to 
substance, and will ever seek to ascertain and 
carry out the intent of the parties, if compatible 
with its principles, is axiomatic. Applying these 
principles to the present case, it is well settled 
that, where a mortgage is renewed before ma¬ 
turity, or the evidence of the debt is changed by 
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the substitution of new notes therefor, or such 
portion thereof as may remain unpaid, the lien of 
the mortgage is not lost or affected, unless the 
circumstances of the transaction disclose clearly 
that it was the intention of the parties to create 
a new security and treat the old one as cancelled, 
(cits.) ” 

The principle above announced has been applied to 
cases similar to the present. In Fisher v. Anstey 
Construction Co., 130 N. Y. Supp. 927, 929, the facts 
were that the Lake Shore Realty Company purchased 
certain land and assumed two mortgages on the land, 
one for $25,000 and one for $8,000. The latter was 
reduced by payments to $6,200. Thereafter, foreclo¬ 
sure of the two mortgages was threatened and certain 
stockholders of the Lake Shore Company advanced 
money to buy these mortgages and had then assigned 
to the plaintiff as trustee. This occurred in 1908. 
In 1909; the Lake Shore Company contracted to sell 
the land to the Anstey Construction Company. The 
Anstey Company was to erect houses on the land, 
and in 1910 the Lake Shore Company had the two 
above mentioned mortgages released and took from 
the Anstey Company 17 mortgages covering various 
parts of the land. These mortgages were placed in 
February, 1910, but in the latter part of 1909 the 
Anstey Company had already commenced the con¬ 
struction work. The defendant Dangler had com¬ 
menced the brickwork and the defendant Truddcn 
furnished the cut stone. When these two defendants 
were not paid they filed mechanic’s liens against the 
property. The notices of lien were filed after the 
placing of the 17 mortgages, but it was contended 
that the liens were prior to the mortgages because 
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the work was started prior to their existence. 1 Hold¬ 
ing the mortgages to have priority, the court said: 

‘‘The mortgages for $25,000 and $6,200 placed 
upon the property in 1905, which were assumed 
by the Lake Shore Company when it purchased 
said premises in January, 1908, were a first lien 
and prior to the liens of the defendants Dangler 
and Trudden. When these defendants placed 
improvements upon the property they were 
charged with notice of these mortgages. The per¬ 
sons, through plaintiff as trustee, who advanced 
in good faith the funds necessary to prevent the 
threatened foreclosure of these mortgages and 
took an assignment to plaintiff as trustee for 
them, did not extinguish the security, which was 
kept alive with all the rights of the former mort¬ 
gagees. When in February, 1910, plaintiff re¬ 
leased from the lien of the said mortgages these 
lots, and in lieu thereof took from the Anstey 
Company these seventeen mortgages, it was a 
mere substitution of securities.’’ 

j 

In Nunemaker v. Kulhavey, 197 Iowa, 962, 967, a 
suit to enforce a mechanic’s lien, it appeared that the 
original construction loan was for $5,500, but that 
during the course of construction a new or increased 
loan of $7,000 was made and the old one released. 
The court said: 

“During the progress of the work for which 
plaintiff was furnishing material and labor, the 
$5,500 note was surrendered and the mortgage 
was discharged of record, and at the same time 
the loan was increased to $7,000 by the same 
party, and a new note and mortgage was exe¬ 
cuted, and the mortgage promptly recorded. No 
mere change in the form of indebtedness has the 
effect to discharge the mortgage security, (cit.) 
Nothing short of payment with express release 

i 
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would have that effect, (cit.) Nor does the 
taking of a n6w mortgage for the same debt op¬ 
erate to release the first mortgage so as to let in 
intervening liens, (cits.) The question, there¬ 
fore, upon plaintiff’s appeal is: Did the execu¬ 
tion of a new note in place of the $5,500 note 
for an increased amount, and the release and 
discharge of the old mortgage, operate as pay¬ 
ment of the original indebtedness and to dis¬ 
charge the lien of the original mortgage? 

4 ‘Under the circumstances of this case, the 
legal effect of the release of the first and the 
substitution of a new mortgage did not result in 
the cancellation of the original lien, at least to the 
amount of the original note and mortgage.” 

In this case, when appellant commenced its work, 
it had notice that the property was subject to a first 
deed of trust, and also a second deed of trust in the 
amount of $67,500, and any lien it might be entitled 
to would be subject to those trusts. The substitution 
of a $38,000 trust for the $67,500 trust certainly did 
not operate to its detriment. The release of the old 
trust and the substitution of the new trust was part 
and parcel of one transaction. The old trust was not 
released for the purpose of extinguishing its lien but 
for the purpose of substituting the second and smaller 
trust for it. 

It is respectfully submitted that the notice of lien 
was not filed in time, that it did not name the party 
against whose interest the lien is claimed, that in any 
event the appellant’s rights, if any there be, are sub¬ 
ordinate to the $38,000 second trust, and that the de¬ 
cree of the lower court was correct and should be 
affirmed. 

Respectfully, 

W. C. Sullivan, 

Attorney for Appellees. 
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